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“Till I am alive, I will continue to fight for justice and speak truth to power”

- A Kashmiri torture survivor



Torture: Indian State’s Instrument of Control in Indian-administered Jammu & Kashmir

ACKNOWLEDGMENT AND DEDICATION

We dedicate this report to those countless and unheard survivors of torture in Jammu and
Kashmir, who despite all tribulations and continuous fear have decided to speak truth to
power. Without their cooperation, this report would not have been possible.

Fear should not triumph, was always an inspiration for APDP and JKCCS to continue
documentation, litigation and campaign work in the Indian administered Jammu and
Kashmir. This report is an addition to the reports produced by APDP and JKCCS since
last 19 years. These reports besides their value for advocacy serve as an institutionalised
form of memory of trials and tribulations of the people of Jammu and Kashmir.

As APDP and JKCCS are organisations dependent on the voluntary work of the people,
therefore we are extremely grateful to those volunteers whose unmatchable work,
dedication and commitment helped in producing this report. We extend our gratitude to
the following volunteers who contributed for this report:

Aatif Hassan, Aafreen Amin, Abdul Gani Tantray, Abdul Hameed, Abdul Qadeer Dar,
Adv. Abdul Basit Wani, Aleena Mir, Altaf Nabi, Aneeqa Khalid, Asif Dada, Azam Jan,
Basharat Ahmad, Basharat Allagaband, Bibin Sam Thomas, Fatima Aziz, Hamza Hassan
Motta, Hunter Norwick, Iqra Mansoor, Kaiser Ahmad, Khalid Fayaz, Khalid Gul,
Maheen Bashir, Mansha Singh, Mehar Khawaja, Mehrajuddin Wagay, Mohammad
Anwar Malik, Mohammad Saleem Mir, Mohammad Salman Bhat, Muhammad Ashraf,
Muhammad Kamaal, Muhammad Musaib, Mushtaq Ahmad, Najmus Saqib, Naseer
Ahmad Khora, Nasir Patigaru, Obaid Misgar, Priya Zutshi, Riyaz Ahmad, Sadaf Mehraj,
Sadia Hilal Wani, Sadam Hussain, Salma Masood, Salman Yousuf, Sameer-Ul-Haq,
Sanjana Janardhanan, Sarfaraz Ahmad, Shabir Ahmad Khan, Shabir Ahmed, Shakeel-
Ur-Rehman, Seerat Nissar, Shazia Khan, Shazliya Qureshi, Sheikh Aadil, Sheikh Bashir
Ahmad, Syed Wasifa Mehraj, Tahira Anwar, Yasir Bashir, Zainab Mulfti, Zeenish Imroz
and Zubair Mir.

We also thank medical practitioners, journalists, lawyers and political leaders who
shared their knowledge on torture with us.

We also thank our international partners, activists, well-wishers and solidarity groups
who have always provided their intellectual inputs and helped in dissemination of our
work. A special thanks to Asian Federation Against involuntary Disappearances
[AFAD], Cultures of Resistance, Coordination of Democratic Rights Organisations
[CDRO], Forum Asia, Rafto Foundation for Human Rights, Norwegian Human Rights
Fund and those anonymous friends who have always been supporting without wishing to
be named.

Finally, a very big thanks to Juan E. Mendez, former UN Special Rapporteur on Torture
and presently Professor of Human Rights Law in Residence, Washington College of
Law, American University (Washington DC, USA) for agreeing to write a very
thoughtful Prologue of this report.

Adv. Parvez Imroz

Patron — APDP
President - JKCCS



Torture: Indian State’s Instrument of Control in Indian-administered Jammu & Kashmir
Table of Contents

Prologue
Executive Summary
Introduction
* Historical Background (1947-1989)
* Torture and Counter-Insurgency in Kashmir (1990-2018)
o Phase 1: Crack-downs and Mass Torture (1990-1992)
o Phase 2: ‘Catch and Kill’ and the outsourcing of torture (1993-
1996)
o Phase 3: Civilian government and the normalization of torture
(1996 - 2001)
o Phase 4: ‘Healing Touch’ and the invisibilization of torture (2002 -
2008)
o Phase 5: Civilian uprisings, street protests and the re-visibilization
of torture (2008 - 2018)
* Contexts of Torture
o Intensive Militarization
o Torture, Illegal detentions, Custodial deaths and Enforced
disappearances
o Repeated torture and re-victimization
o Under Reporting
*  Methodology
Chapter 1: Patterns of Torture
* Purpose of Torture
o Torture as Routine State Practice
o Torture for Punishment and Reprisal
o Torture for Information Gathering
* Methods of Torture
* Collective Punishment
*  Human Shield
* Forced Labour
* Sexualized Torture
* Perpetrators of Torture
* Sites of Torture
Chapter 2: Targets of Torture
* Use of torture on combatants and non-combatants
e Torture irrespective of gender and age
* Targeting of protected persons
Chapter 3: Legal Framework
* Proscription of Torture under International Law
o Customary International Law, Jus Cogens & Erga Omnes Norms
* International & Regional Instruments prohibiting Torture and other
inhuman and degrading treatment
o International Human Rights Law
o International Humanitarian Law
o International Criminal Law
* Convention Against Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment (UNCAT)
* Defining and documenting different forms of Torture as recognized

12
18
19
23
26
30

32

34

36

37
37
40

44
46
47
52
52
52
53
54
55
61
65
70
73
75
78
86
87
89
90
93
93
93
95

95
95
96
96

98



Torture: Indian State’s Instrument of Control in Indian-administered Jammu & Kashmir

under International law
o Defining Torture
o Torture: Conditions, Forms and Links to other human rights
violations
* Prohibition of Torture under the Indian Constitution and judicial
pronouncements
o India’s response to the Universal Periodic Review (UPR) and
international criticism regarding ratifying the torture convention
o Protection against Torture under the Indian Constitution
o Statutory provisions as safeguards to Torture
* Institutional responses to Torture in Kashmir
o The Judiciary
o The State Human Rights Commission
Chapter 4: Impacts of Torture
* Impact of torture on Health
o Mental Health
* Impact of Torture on Economy
Recommendations
Chapter 5: Testimonials of Torture Victims
Annexures
* Annexure 1
*  Annexure 2
* Annexure 3
* Annexure 4
* Annexure 5
* Annexure 6
* Annexure 7
* Annexure 8

98
99

100

100

100
101
102
103
104
108
108
114
116
120
123
519
519
525
527
528
529
551
552
553



Torture: Indian State’s Instrument of Control in Indian-administered Jammu & Kashmir

PROLOGUE
Juan E. Mendez

Former UN Special Rapporteur on Torture (2010-16), Professor of Human Rights Law
in Residence, Washington College of Law, American University (Washington DC, USA).

I feel deeply honored to be given the opportunity to comment on this significant report
on torture in the Indian administered Jammu and Kashmir region, published by
Association of Parents of Disappeared Persons (APDP) and Jammu Kashmir Coalition
of Civil Society (JKCCS) after an exhaustive research and monitoring effort. Although it
makes for painful reading, the report is an outstanding example of how human rights
organizations of civil society should monitor, investigate and report on violations of
internationally-recognized standards of how governments must behave toward all
persons under their jurisdiction. It is particularly noteworthy that the report includes a
very helpful historical analysis of the long and enduring conflict that is the backdrop to
the severe attacks on human dignity that populate this study. That history does not
excuse a single act of torture. Similarly, it is well established in international law that no
state of emergency or counter-insurgency campaign can relieve the State from the
absolute prohibition of torture and cruel, inhuman or degrading treatment or punishment.
At the same time, a fair and balanced historical account of the conflict helps the reader
understand the recurrence of the acts of cruelty that are depicted here. More importantly,
a serious study of the background to torture should guide the efforts of public policy
initiatives to reduce the incidence of torture in the first instance, and then to abolish the
practice in reality rather than in law alone.

Some inevitable conclusions about the context of torture are painfully familiar to those
of us who have studied torture in other countries and in societies of vastly different legal
cultures. Impunity for the acts of torture that are well documented, even by State
agencies and courts, is undoubtedly the principal factor in the recurrence of the practice.
It stands to reasons that, if an interrogator or law enforcement officer is aware that acts
of torture will not be investigated, he is more likely to engage in them as a quick and
easy way to accomplish the “mission” entrusted to him: to obtain a confession and thus
“solve” a crime, or to elicit intelligence that can lead to the capture (and renewed torture)
of other suspects. Impunity for very serious crimes can be related to limited human
resources or scarcity of material means to conduct serious investigations. But when
impunity is the almost universal outcome of every first investigatory step, and when that
outcome is repeated over hundreds of cases, no matter how well documented, then
impunity is not a weakness of the State: it is the public policy of the State. And if
impunity for torture is policy, the inevitable conclusion is that torture is policy as well.

The militarization of the response to insurgencies and civil unrest is another feature that
characterizes other contexts where torture, disappearances and extra-judicial killings
become widespread. Governments tell the international community that their armed
forces are more professional than police and other law enforcement bodies, that they are
better at obeying a unified command and maintaining discipline in their ranks. For those
reasons, governments that make the fateful decision of militarizing their response to
unrest usually claim that deploying the armed forces to fight alongside constabularies
that are ill-trained and ill-equipped will bring the conflict under control and will also
correct any “excesses” in the use of force. Experience shows that it almost never works
that way. Soldiers are trained for combat, not for investigations. They are also trained to
distinguish between legitimate military targets and unlawful civilian ones. But in a
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conflict that includes part-time militants and also civilians who exercise legitimate and
peaceful exercise of freedom of expression and assembly, the lines that separate legal
use of force from grave violations of the law of armed conflict soon get blurred. In
addition, the armed forces are usually not much better than the police in investigating
and curbing illegal actions committed by their members. A misunderstood esprit de
corps builds up as a conspiracy of silence that prevent the serious and impartial
investigation of abuses by soldiers and officers, including those bearing the highest
responsibilities for them. In that regard, militarization of a law-enforcement problem
generally contributes to impunity, not to accountability. What is worse: militarization
and the impunity that accompanies it tend to recreate the cycles of resentment and
violence that perpetuate the conflict rather than bring it to a peaceful and democratic
solution.

The inefficiency and weakness of State institutions that should provide balance to the
excesses in the exercise of power is another feature that explains the seemingly endless
cycle of torture and ill-treatment. Tolerance for torture — sometimes in explicit terms, as
in statements quoted in this report — represent an abdication of the democratic authority
and of fundamental duties of judges, prosecutors and members of institutions of control.
In a democracy, the independence and impartiality of all State agents that provide checks
and balances is a measure of the effectiveness of the rule of law. Judges, prosecutors,
lawyers and ombudsman’s offices should be the bulwark against abuse that protects
citizens from torture and other abuses. When torture occurs, it becomes the ultimate test
of that independence and impartiality.

For the worldwide struggle against torture, this report will constitute a landmark. It is to
be hoped that it will be an example to other civil society organizations in India and in
other countries, as a model for dispassionate and precise language, even when discussing
tremendously tragic suffering. It is also remarkable that the report describes its
methodology in strenuous detail, which very evidently increases the credibility of its
findings. Interviews and analysis of official documents, specifics about how and where
the interviews were conducted, statistical analysis of the trends that the 432 cases
demonstrate, acknowledgment of the difficulty of access to places and of the pervasive
fear that prevented many victims from volunteering to talk to interviewers: all of these
features point to an intent to be thorough and comprehensive, while also suggesting how
much larger is the unseen lower part of the iceberg. Impressive as well are the fact that
the research took place over a ten-year period, that it involved examination of other
reports going back much longer, and that it consisted of efforts by many contributors
among university students, volunteers and staff of non-governmental organizations. That
such a collective effort results in a rigorous and persuasive report is a tribute to the
coordination and supervision skills of those who guided the endeavor.

The report will be enormously helpful in drawing attention in the international community to
the need to express concern about India’s human rights record. The ability of inter-
governmental monitoring mechanisms to affect events on the ground in India has been
sorely insufficient. A variety of reasons account for that failure but, more importantly, fit is a
weak response that has continued for a very long time as well. When I became the UN
Special Rapporteur on Torture, in late 2010, there were many countries that had pledged to
cooperate with the Special Procedures set up by the UN Human Rights Council but that were
unwilling to invite special rapporteurs and working groups to conduct fact-finding missions.
The list of non-cooperating countries included many that had issued “standing invitations”
but then refused to put dates on such missions (or invited only those mechanisms that they
were particularly interested in). Unfortunately, the list has continued to grow. Sadly, in 2010

10
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my predecessors had been seeking an invitation from India for the preceding 25 years.
Needless to say, I reiterated that request every year of my own tenure, at times meeting in
Geneva with India’s head of mission to seek a favorable response. To no avail: my two
consecutive terms ended in late 2016 and India never invited me. I assume that my successor
has continued to insist, but what I do know is that a country mission to India by the UN
Special Rapporteur on Torture has not yet happened.

With or without the benefit of an on-site visit, the Special Procedures are asked to receive
complaints from the public and to make inquiries with the States on those allegations that are
found to be prima facie credible and relevant to the mandate. My Rapporteurship acted on
an average of 200 such “communications” each year from virtually all States members of the
United Nations. During my mandate we issued each year an equal number of “Observations
reports” as appendices to my annual reports to the Human Rights Council. Those
observations reports are essentially the views of the Rapporteur as to whether a violation has
been conclusively established, as well as an opportunity to make recommendations on how
to address the problem. It should be mentioned that the number of such interventions could
be much higher but for the very limited staff and material resources allocated to each
mandate (an allocation that was lower and lower each year of my two terms). As a result, it
is possible that we did not act on many complaints from India, or from other countries,
simply for lack of time and resources. Nevertheless, the observations during my term
regarding India do offer a picture, if not of the overall human rights situation, at least of the
attitude of India’s authorities towards expressions of concern from the United Nations. There
were 31 Observations Reports on India between 2010 and 2016, on issues ranging from
torture and sexual violence, to pending legislation about torture in Parliament, to forced or
non-consensual sterilization in rural areas. 13 of those inquiries submitted to the Indian
government received no response at all; in two other cases the only response was to say that
more details on places and dates were needed in order to respond (though names of towns or
villages and police stations had been submitted). There were five replies that amounted only
to an acknowledgment of receipt or that did not address the substance of the allegations in
any way. In three cases the Government said that investigations were pending but never
submitted further information. And in eight cases, the replies flatly denied the allegations
without explaining what investigation had been conducted to support the government’s
conclusion.

The June 2018 by the UN Office of the High Commissioner for Human Rights (OHCHR) on
the human rights situation in Jammu & Kashmir urged India and Pakistan to allow human
rights monitors access to both sides of Jammu & Kashmir. If allowed, such access would
show the commitment of both India and Pakistan to address human rights concerns in
Jammu & Kashmir.

Hopefully, a serious debate among the Indian public about this report will prompt the
national authorities to take the matter of torture seriously and establish effective controls,
and to act as a more responsible global citizen and cooperate with the human rights
machinery of the United Nations. I am under no illusion that an independent report by non-
governmental organizations can put an end to torture, in India or elsewhere. But I am
convinced that a report, when it is as rigorous, evidence-based and persuasive as this one is,
constitutes a building block towards public awareness of the tragedy of torture. It can also
spearhead democratic debate about measures of public policy needed to re-establish the rule
of law in this extremely sensitive area. In that sense, the report and the debate that it will
produce will be an enormous contribution to the struggle to abolish torture in practice, in
India and everywhere, in our lifetime.

February 2019
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Executive Summary

Torture: Indian State’s Instrument of Control in Indian administered Jammu and
Kashmir is the first report, which focuses on torture, perpetrated systematically and
indiscriminately by the Indian State since 1947, and intensified further since the armed
struggle for self-determination began in the late 1980s. Torture is the most under-
reported human rights violation perpetrated by the State, carried out with complete
impunity for the perpetrators, and without a single prosecution ever having taken place.

The Indian State’s response to the armed conflict in Kashmir shows the characteristics of
classic counter-insurgency warfare, where military strategies are both ‘population-
centric’ and ‘enemy-centric’."”>’ The disproportionate presence of Indian armed forces
and Police in Jammu and Kashmir (between 650,000 — 750,000)* is mainly to exercise
control over the population. The widespread human rights violations, including use of
indiscriminate torture, is a tactic employed to break people’s will. This is reflected in the
Indian Army’s Doctrine on Sub-Conventional Operations, which says, “The endeavour
should be to bring about a realization that fighting a government is a ‘no win’ situation
and that their anti-government stance will only delay the process of restoration of peace

and normalcy.”

After the killing of militant commander Burhan Wani in July 2016, the present period
has witnessed unprecedented cycles of State violence. In the last two years, Kashmiris
have witnessed gross violations of human rights in the form of extra-judicial executions,
injuries, illegal detentions, torture, sexual violence, disappearances, arson and vandalism
of civilian properties, restriction on congregational and religious activities, media gags,
and ban on communication and internet services.

Unlike other forms of heinous human rights abuses like extra-judicial killings, enforced
disappearances or indiscriminate and excessive force exemplified by the use of pellet
shotguns, torture is a state crime that often remains hidden even from the media, unless
the victim dies as a result of his/her injuries. As many deaths due to torture-related
injuries are not immediate but may occur after years or even decades, accurate figures of
such fatalities and morbidity are extremely hard to estimate.

This report builds on the body of human rights documentation on torture in Kashmir
through an examination of 432 case studies of torture, focussing on the trends and
patterns, targets, perpetrators, contexts and impact of torture in Kashmir. Moving
between the present and the past what emerges is a vast archive of narratives of forms of
torture perpetrated by various arms of the state forces. Through the cases, torture
emerges as one of the ways of retaliation by the State against the Kashmiri ‘other’, seen
as a challenge to its very legitimacy. But it also emerges as part of routine, intrinsic to
the very existence of the Indian State in Kashmir.

'Indian Army. Doctrine on Sub-Conventional Operations. 2006. Simla: Headquarters, Army Training Command.
http://indianstrategicknowledgeonline.com/web/doctrine%20sub%20conv%20w.pdf

*Van Wagenen M J. An Analysis of the Indian Government's Counterinsurgency Campaign in Jammu and Kashmir.
2004. (Thesis submitted to Army Command and General Staff College, Fort Leavenworth, Kansas)
https://apps.dtic.mil/dtic/tr/fulltext/u2/a428962.pdf

*Hodermarsky D G. Lessons from India's Counterinsurgency Campaign in Jammu and Kashmir.2013. (Monograph
submitted to Army Command and General Staff College, Fort Leavenworth, Kansas)
https://apps.dtic.mil/dtic/tr/fulltext/u2/a606326.pdf

* JKCCS. Structures of Violence. 2015; Page 14.
https://jkces.files.wordpress.com/2017/05/structures-of-violence-e28093-main-report.pdf

*Indian Army. Doctrine on Sub-Conventional Operations. 2006. Simla:Headquarters, Army Training Command.
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The UN Istanbul Protocol® (2004) sets out the many forms of torture and other cruel,
inhuman and degrading treatment to which people may be subjected and which cause
physical and psychological suffering. Many reports, including this research, show that
the vast majority of these have been applied in Jammu and Kashmir. Apart from verbal
abuse, the other forms of torture that we have come across during this research include
stripping the detainees naked (or down to bare minimum), beatings with wooden sticks,
iron rods or leather belts, roller treatment whereby a heavy wooden log or an iron rod is
rolled over the legs of the detainee, with extra weight applied to it by forces personnel
who sit on the opposite sides of this rod, water-boarding, electrocution, hanging from the
ceiling, dunking detainees’ head in water (which is sometimes mixed with chilli
powder), burning of the body with iron rods, heaters or cigarette butts, solitary
confinement, sleep deprivation, sexualized torture including rape and sodomy, among

others. The following figure lists the number of times these and other methods came to
be used in the 432 cases studied for this report.

Made to stare at high voltage lamp | 3
Threatened @ 10
Made to face harsh weather conditions directly = 11
Solitary confinement @ 11
Slits/incisions/cuts made with sharp objects & 12
Animals (dogs, rats, piglets,snakes) rubbed with body = 15
Chilli/salt/petrol rubbed on wounds/eyes/genitals/ = 15
Kept in dark/underground/poorly ventilated rooms = 17
Sleep deprivation =3 21
House ransacked/looted/blown up/burnt =1 23
Foreign objects inserted into rectum =1 23
Water-boarding =1 24
Forced Starvation/adulterated food/scarce food =3 29
Verbally abused =3 31
Forced to drink or eat (unacceptable) things =1 33
Flesh cut/skinned/Nails plucked out/beard (hair) =31 35
Trampled over =3 37
Forced to overdrink (chilli) water =3 37
Forced labour in detention 1 43
Blindfolded ===3 48
Legs stretched =0 56
Body (parts) burnt =20 70
Dragged/slapped/kicked/punched/glass bottles broken = 93
Head dunked in (chilli) water = 101
Stress position/hands tied/feet tied/restrained to [l 105
Hanged upside down/aeroplane [ 121
Electrocuted in genitals [T 127

Roller | I 169
Stripped naked | 1190
Electrocuted | 1 231
Beaten | I 326

0 50 100 150 200 250 300 350 400

Number of Victims

Figure: Number of people subjected to different forms of torture or other cruel, inhuman or degrading

treatment

Out of the 432 victims, 222 (51.4%) suffered some form of health complications after
being tortured. Out of these 222, 209 (94.1%) people suffered health issues with long-

®0Office of the United Nations High Commissioner for Human Rights. Istanbul Protocol: Manual on the Effective

Investigation and Documentation of Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment. 2004.
https://www.ohchr.org/Documents/Publications/training8Rev1en.pdf
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term ramifications, and among them, 49 (23.4%) suffered acute ailments e.g. cardiac
problems, nephrological issues, complete or partial loss of eyesight or hearing ability,
amputations, sexual impotency, etc. and many of these people have been on regular (or
irregular) medication ever since they were tortured. Documented studies of the early
1990s have previously noted that torture has resulted in people developing
Rhabdomylosis and consequent acute renal failure.””

Survivors of torture have battled with psychological issues long after their physical
wounds were healed. Of the 432 victims, 44 suffered from some form of psychological
difficulty after being subjected to torture. According to an extensive study published by
Medecins Sans Frontieres in 2015, 19% of Kashmiri population suffers from Post-
Traumatic Stress Disorder.

In Kashmir torture has been used by Indian armed forces and police without any
distinction of political affiliation, gender or age. An inordinate 301 out of 432 torture
victims were civilians, 119 were militants, 5 ex-militants (essentially civilians at the time
of being tortured) and 2 from the Jammu & Kashmir Police. (Affiliations were un-
verified in 5 cases). The civilians include political activists, human rights activists,
journalists and students. Of the 432, 27 were minors when tortured. Professionals like
doctors, paramedics and journalists have also been regularly targeted and assaulted since
the early 1990s.

A lack of faith in institutions prevents victims from seeking justice or redressal for the
torture. Of the 432 cases studied, only 27 had gone to the State Human Rights
Commission (SHRC). 20 of these complainants obtained recommendations in their
favour. It is pertinent to mention here that in 2017, the Jammu and Kashmir government
turned down almost 75% of the recommendations made by the SHRC, accepting only 7
of the 44 compensation and ex-gratia relief recommendations made by it’. Even in the
recommendations of SHRC, which government implements, only the monetary relief
part of the recommendation is accepted, while as there is no instance available where on
SHRC recommendations punitive action was taken against the culpable officials. The
Jammu and Kashmir government informed the State Legislative Assembly in 2018 that
out of the 229 recommendations made by the panel since 2009, only 58 were accepted
by the government'.

The use of torture in Kashmir can be traced back to a longer history of authoritarian state
practices and the repression of political struggle opposing Indian control in the region,
and this precedes the onset of armed insurgency in the late 1980s. Apart from the
humiliating practices of collective ill-treatment, more ‘orthodox’ torture techniques such
as blind-folding, beatings, stress positions, burning with clothing iron and stuffing hot
potatoes into the mouth were routinely used as a mode of ‘interrogation’ and coercing
‘confessions’ about anti-India, ‘Pro-Pakistan’ and other anti-establishment political
activities, as well as punishing political dissent from the earliest days of the Emergency
Administration in Kashmir since 1947.

" Malik G H et. al. Acute renal failure following physical torture. Nephron. 1993;63 (4):434-7
https://www.ncbi.nlm.nih.gov/pubmed/8459879

® Malik G H et. al. Further observations on acute renal failure following physical torture. Nephrol Dial
Transplant. 1995;10 (2):198-202.

https://www.ncbi.nlm.nih.gov/pubmed/7753452

°Bhat R. Govt turned down 75% of recommendations of SHRC in 2017. Rising Kashmir. 2017 December.
http://www.risingkashmir.com/news/govt-turned-down-75-of-recommendations-of-shrc-in-2017

"Magbool U. Now, SHRC can’t entertain complaints older than a year. Greater Kashmir. 2018 December.
https://www.greaterkashmir.com/news/front-page/now-shrc-can-t-entertain-complaints-older-than-a-year/304701.html
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The massive fraud and rigging of elections in 1987 is widely seen by commentators as
the proximate cause that led several prominent political figures to take up arms against
Indian control over Jammu and Kashmir. Decades of repression of all forms of
democratic opposition to Kashmir’s accession to India, such as constitutional
negotiations, peaceful mass protests and electoral politics had preceded the armed
rebellion.

In September 1990, the Armed Forces (Jammu and Kashmir) Special Powers Ordinance
was legalised as the Armed Forces (Jammu and Kashmir) Special Powers Act, 1990
(AFSPA), which gave the Indian armed forces sweeping powers of arrest of civilians,
and even to use lethal force on ‘unlawful assemblies’ on law and order grounds. Human
rights groups have stated that while in 1990, 36,000 armed forces including regular army
personnel and police were deployed to counter the estimated 300 active militants, by
1991 their numbers had risen to 200,000 while the number of militant groups had also
proliferated and militant numbers were estimated to be in thousands.'"'* By May 1990, a
new specialised counter-insurgency force, called the Rashtriya Rifles, with troops drawn
from exislt3ing Army Regiments was created specifically to deal with the insurgency in
Kashmir.

The Cordon and Search Operations (CASOs) had, by 1990, been established as a widely
dreaded and commonplace event where a large number of atrocities, ranging from mass
sexual violence and torture, and illegal arrests leading to eventual disappearances, or
custodial and extra-judicial killings took place. In 1991, a human rights fact-finding
delegation from India, comprising of different groups like Andhra Pradesh Civil
Liberties Committee (APCLC), Committee for Protection of Democratic Rights
(CPDR), Lok Shahi Hakk Sanghatana (LHS), Organisation for Protection of Democratic
Rights (OPDR), noted that “most of the people who are tortured and killed in custody
are young men picked up by the army or paramilitary forces during "crackdown"
operations in villages or other areas to identify suspected militants.”'*

The mid-1990s also saw the emergence of State controlled ‘pro-government militants’,
colloquially referred to as naabid or Ikhwan, consisting of armed groups which had
begun operating as clandestine counter-insurgents on behalf of the Indian army. They
operated with absolute impunity, openly engaging in criminal acts and terrorising
neighbourhoods. The year 1994 saw the establishment of the Special Task Force (STF,
later re-named ‘Special Operations Group’) as a specialist ‘elite’ and ‘frontline’ counter-
insurgency wing of the police. The STF soon became notorious for its ‘excesses’
including routine use of torture and reprisals.

Human Rights Watch (1993) and Amnesty International (1995) have drawn a direct
correlation between the extremely high custodial death and extra-judicial killing figures

"Physicians for Human Rights & Asia Watch (A division of Human Rights Watch). The Crackdown In Kashmir:
Torture of Detainees and Assaults on the Medical Community. 1993; Page 12.
https://www.hrw.org/sites/default/files/reports/INDIA932.PDF

2Andhra Pradesh Civil Liberties Committee (APCLC), Committee for Protection of Democratic Rights (CPDR), Lok
Shahi Hakk Sanghatana (LHS), Organisation for Protection of Democratic Rights (OPDR). Undeclared War on
Kashmir. 1991; Page 10.

Bpeople’s Union for Civil Liberties (PUCL), Citizens for Democracy, Radical Humanist Association, Manav Ekta
Abhiyan. Report on the Kashmir Situation. 1990.

" Andhra Pradesh Civil Liberties Committee (APCLC), Committee for Protection of Democratic Rights (CPDR), Lok
Shahi HakkSanghatana (LHS), Organisation for Protection of Democratic Rights (OPDR).Undeclared War on
Kashmir. 1991; Page 14-16.
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in Kashmir, with the widespread phenomenon of illegal, arbitrary and incommunicado
detentions, coupled with the pervasiveness of brutal torture methods in custody.
Amnesty International stated that the severity of torture meted out by the Indian armed
forces in Jammu and Kashmir was the main reason for the number of deaths in
custody.'” These deaths, and permanent disabilities such as amputations, were not
caused only as a result of the direct effects of the physical abuse, but also due to the lack
of medical access, and the inhuman and unhygienic conditions of illegal detention in
dark, overcrowded cells where chances of untreated wounds becoming infected and
gangrenous was extremely high.

While Joint Interrogation Centres (JICs) were constructed primarily to execute torture in
and around Kashmir valley, the gruesome practice wasn’t limited to these centres. Police
stations, military camps, SOG camps and even abandoned buildings were also used for
this purpose. During CASOs, the government buildings in a particular area, like schools,
Primary Health Centres, Rural Development Offices etc., and sometimes even the
houses of local people, would be turned into makeshift torture centres. Certain camps
were also designated for torture — like the notorious PAPA-2 and Hari Niwas, where
many youth are believed to have been tortured to death in the 1990s. In the 432
testimonies, atleast 144 Indian armed forces camps (Army and paramilitary), 52 Police
Station/Posts, 19 SOG camps, 15 JICs and 9 Ikhwan camps were identified where torture
has been perpetrated on detainees.

The 1996 Jammu and Kashmir Assembly elections, after which the National Conference
came to power, saw widespread coercion by /khwanis and Indian armed forces to make
people vote. The Peoples Democratic Party (PDP) came to power in 2002 on a platform
that promised the disbanding of the notoriously brutal and corrupt SOG, demilitarisation
and removal of bunkers, and beautification of city areas, called the ‘Healing Touch’
policy. However, instead of disbanding SOG, it was merged with the Jammu & Kashmir
Police and led to the entire Police department getting involved in counter-insurgency
operations. As a consequence the Jammu & Kashmir Police has also become highly
militarized.

The seeming decline in political violence after 2002, and the government’s claim of
‘return to normalcy’ was belied by the 2008 mass uprising in Kashmir. The uprising saw
the emergence of the young ‘stone pelter’ as a criminalised classification subjected to
repeated cycles of illegal and unrecorded arrests on the basis of suspicion and profiling,
prolonged detentions, torture, inhuman treatment, release, and then re-arrest at the
slightest indication of political unrest.

Although India is a signatory to the United Nations Convention against Torture
(UNCAT) since 1997, it has not ratified the treaty till date. In all the three UPRs
conducted by the UNHRC in 2008, 2012 and 2017, it was recommended that India ratify
the Convention. In 2010, Prevention of Torture Bill was introduced in the Indian
Parliament but was not passed and it lapsed in 2014. In 2017 the 273" report of the Law
Commission of India recommended to the Government of India that it ratify the
Convention, and also introduced the new Prevention of Torture Bill. This Bill states,
“The State should own the responsibilities for the injuries caused by its agents on
citizens, and principle of sovereign immunity cannot override the rights assured by the
Constitution.” However, the Indian State has continued to evade its responsibilities and

'S Amnesty International.India: Torture and Deaths in Custody in Jammu and Kashmir. 1995; Page 2.
https://www.amnesty.org/download/Documents/176000/asa200011995en.pdf
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refuses to acknowledge the role of its forces, and by extension its own role, in
perpetrating torture in Kashmir.

In the absence of any law criminalizing torture and the absolute impunity that the Indian
armed forces enjoy in Kashmir, torture continues unabated. Since currently the main
targets of torture are the young boys labelled as “stone pelters”, many of them see their
future prospects as bleak. They are often caught in a whirlpool of illegal or arbitrary
detentions, torture and continuous harassments, which makes some of them lose all
hope. In bringing out this report documenting the cases of torture our attempt forms a
part of our larger campaign against varied forms of human rights violations perpetrated
with impunity in the state of Jammu and Kashmir, and as a challenge to state-imposed
erasure of history and memory.
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On September 5, 2018, Feroz Ahmad Hajam from Kokernag was arrested from
Khanabal by SOG personnel, who first took him to Joint Interrogation Centre (JIC)
Khanabal, then to the Rashtriya Rifles (RR) Camp in Kapran Anantnag and finally to the
19 RR Camp Nodura, Anantnag. At this camp the SOG personnel slit his throat, holding
him from behind and damaged his vocal cords severely so that he won’t be able to speak
again. On July 1, 2016, Irfan Ahmad Dar of Qaimoh, Kulgam was severely beaten by
personnel of the Central Reserve Police Force (CRPF) while he was trying to save his
12-year-old brother from being beaten. Irfan died on July 14. On July 10, 2016, Hilal
Ahmad Parray of Tengpora was beaten by CRPF personnel. He died in the hospital on
July 16. On July 20, 2016, Ghulam Mohi-ud-Din Mir of Lolab, Kupwara was tortured to
death by the Army’s 41 RR regiment. Ishfaq Ahmad Dar of Tarzoo, Sopore was tortured
by CRPF on July 23, 2016, and died on July 31. The body of Aqib Ramzan of Lone
Mohalla, Khonmoh was recovered on July 27, 2016 bearing marks of severe torture.
Shabir Ahmad Mangoo of Khrew was beaten to death by armed forces on August 18,
2016, in front of his family members. Mansoor Ahmad Lone of Hardshiva, Sopore was
tortured by personnel of the Army’s 22 RR regiment in their custody and died on
September 14, 2016. A government employee, Abdul Qayoom Wangnoo of Aali Kadal,
Srinagar was beaten severely by the CRPF personnel at Hyderpora, Srinagar on
September 9, 2016, while he was on his way to work. He died in the hospital a few hours
later. A teenager, Kaiser Amin Sofi was first tortured and then forced to consume poison
by the police on October 10, 2016. He died in the hospital on November 4, 2016 after
making a dying declaration.

These cases are only recent evidence for the continuing phenomenon of the use of
extreme torture by Indian State forces in Jammu and Kashmir. Torture has been long
prevalent, and is most often considered a part of a continuum of coercive questioning
and punishment. It includes both physical and psychological methods of infliction of
pain, ranging from questioning, to verbal abuse, to ‘enhanced interrogation’ and other
cruel and inhuman treatment that causes distress and disorientation, and outright
physical torture which leads to injuries and may cause long term debilitation. Torture
can also be a form of social control and a mode of discrimination aimed at spreading fear
or exacting individual reprisals or punishment against particular individuals belonging to
certain identified and criminalised groups. The use of the most brutal forms of torture in
Kashmir, including physical mutilation'®, and the torture of the most vulnerable sections
of the population such as children'’ has been studied by medical and forensic
professionals based on clinical studies.'™'*2%*! Torture and other kinds of intentional

Spetersen HD, Vedel OM. Assessment of evidence of human rights violations in Kashmir. Forensic Science
International. 1994 October. 68(2):103-15.

https://www.researchgate.net/publication/15210206 Assessment of evidence of human rights violations in Kash
mir

YPetersen HD, Wandall JH. Evidence of physical torture in a series of children.Forensic Science International. 1995
August 28. 75(1):45-55.

https://www.ncbi.nlm.nih.gov/pubmed/7590548

"®Malik GH. Rhabdomyolysis and Myoglobin-induced Acute Renal Failure.Saudi J Kidney Dis Transplant. 1999.
9(4):273-284.

http://www.sjkdt.org/temp/SaudiJKidneyDisTranspl93273-8872403 022752.pdf

Pde Jong K et al. Conflict in the Indian Kashmir Valley I: exposure to violence. Conflict and Health. 2008. 2:10.
https://conflictandhealth.biomedcentral.com/track/pdf/10.1186/1752-1505-2-10

®de Jong K et al. Conflict in the Indian Kashmir Valley II: psychosocial impact. Conflict and Health. 2008. 2:11.
https://conflictandhealth.biomedcentral.com/track/pdf/10.1186/1752-1505-2-11

2'Buhroo AM, et al. Observations on Rehabilitation of Peripheral Nerve Injuries in Kashmir Valley. Indian Journal of
Physical Medicine and Rehabilitation. 2003 April. 27-32.

https://www.ijpmr.com/ijpmr2003/200308.pdf
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infliction of pain and degradation have been used as techniques of reprisal, interrogation
or performative state violence condoned by military, judicial and administrative
institutions in Kashmir, and instrumentalised to target and terrorise the civilian
population. This is widely known and acknowledged by Kashmiris, although denied by
Indian officials.

The use of torture has been frequently documented and condemned by various
international and Indian human rights organisations, including the United Nations Office
of the High Commissioner on Human Rights (2018), Jammu Kashmir Coalition of Civil
Society (2012, 2015, 2016, 2017), Amnesty International (1992, 1993, 1995, 1996,
1997, 1999, 2000, 2001, 2005, 2011, 2012, 2015), Human Rights Watch (1993, 1996,
1999), and Indian democratic rights and civil liberties groups such as People’s Union for
Democratic Rights (PUDR), Human Rights Forum (HRF), and Andhra Pradesh Civil
Liberties Committee (APCLC) (1990, 1991, 1995, 1996, 1997, 2001).* Human rights
commentators on Kashmir have highlighted the forms, prevalence and patterns of torture
and other human rights violations, particularly since the commencement of counter-
insurgency operations in the early 1990s. They have also focussed attention on the
problems of legally enabled impunity and lack of access to justice which makes human
rights violations including extra judicial killings, enforced disappearances, sexual
violence and torture, an entrenched part of counter-insurgency military and policing
policy in Kashmir. > This report builds upon the work of such human rights
documentation, by providing a snap-shot of torture in Kashmir, through a detailed
analysis of 432 case studies of torture and inhuman treatment.

This introduction briefly contextualizes the use of torture as a means of governing
dissent in Kashmir from 1947-1989, and as a tactic of counter-insurgency warfare since
the onset of the armed rebellion (1990 to present). It provides an overview of the
changing historical and geo-political contexts in which torture has been deployed, in
violation of local and international law. It also tracks broad commonalities and patterns
that persist across time and context, such as intensive militarization, the cycle of illegal
detention, torture and disappearance, and the use of torture as a form of collective
punishment.

| Historical Background (1947-1989)

The use of torture in Kashmir can be traced back to a longer history of authoritarian state
practices and repression of political dissent in the region, which preceded the onset of
armed insurgency in the late 1980s. The begaar system of forced military labour was
prevalent in the Dogra rule (1846 to 1947). G. M. D. Sufi, in his book, writes, “The
Dogra period is also notorious for ‘Begaar’ (the forced labour); the people were dragged
out of their homes and were asked to carry military provisions to distant places like
Gilgit and Ladakh. They were neither paid nor given any ration during this period. Many
died due to starvation or harsh weather on way to or from these far off places of northern
Kashmir.”** The practice of forced military labour continues to this day.

Apart from such humiliating practices of collective ill-treatment, more ‘orthodox’ torture
techniques such as blind-folding, beatings, stress positions, burning with a clothing iron
and stuffing hot potatoes into the mouth were routinely used as a mode of ‘interrogation’

ZFor a list of Human Rights reports dealing with torture in Kashmir, see the footnotes of this report.

BSee for instance: Kashmir’s Torture Trail: BBC Channel 4. 2012.

https://www.youtube.com/watch?v=o0NTB _d31fq0

#Sufi GMD. Kashir: Being A History of Kashmir — From the Earliest Times to Our Own, Vol. II. 1996; Page 810.
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and for coercing ‘confessions’ about anti-India, ‘Pro-Pakistan’ and other anti-
establishment political activities, and for punishing political dissent from the earliest
days of the Emergency Administration in Kashmir, established during the First Kashmir
War in October 1947 and headed by the National Conference (NC) leader Sheikh
Mohammad Abdullah. Widespread popular sympathy for the rival Muslim Conference,
which was aligned with Pakistan and opposed Sheikh Abdullah’s stance of a
constitutional pact with India, was dealt with using war-time emergency laws that
suspended all civil liberties, and allowed for arbitrary arrests, prolonged administrative
detentions and summary externment of political dissenters and so-called ‘enemy agents’.
These laws which endured even after the cessation of hostilities with Pakistan, and some
of which such as the Enemy Agents Ordinance continue to the present day, established
conditions of a virtual police state with a well-organised and intrusive intelligence-
gathering and surveillance apparatus manned by not just members of the police
establishment and Indian intelligence agencies, but community-based political workers
belonging to the ruling NC party establishment who functioned with absolute impunity.

In an interview with the researchers, Srinagar based historian P.G. Rasool stated that the
Emergency Administration’s primary responsibility was the suppression of all political
expression against Jammu and Kashmir’s highly controversial accession to India. He
elaborated that people living in the newly created border areas such as Poonch, Rajouri,
Karnah, Keran, etc. were indiscriminately targeted by the new military and political
establishment, as their loyalties were considered suspect due to their pre-existing family
and trade ties which now crossed ‘enemy lines’. One of the most common reasons for
indiscriminate torture and even killings in these early years was the crossing of the
newly established, and in some cases porous and un-demarcated, ‘borders’ by refugees
displaced due to the war and partition massacres, accusing them of being enemy agents
or “infiltrators” primarily on the basis of their Muslim identity.

According to Srinagar based poet Zareef Ahmad Zareef, the system of informers and
party ‘strong—men’, acting as political enforcers for the State, was further consolidated
and formalised after the arrest and preventive detention of Sheikh Abdullah, and his
replacement by Bakshi Ghulam Mohammad. Bakshi, who headed the Kashmir
government as the Prime Minister from 1953 to 1963, was responsible for the creation of
the “Peace Brigade”, an armed and uniformed militia of party functionaries, referred to
colloquially as Khoftan Fageer, a vigilante group aided by the State. The “Peace
Brigade” which was established to quell the widespread protests and agitations against
the imprisonment of Sheikh Abdullah, primarily targeted political activists who
supported the popular movement for the release of Sheikh Abdullah and Plebiscite in
Kashmir, as well as members of political and religious organisations that favoured
unification with Pakistan, including members of the Muslim Conference, Mahaaz-e-
Raishumari (Plebiscite Front), People’s League, Jamaat-e-Islami, and the Islamic
Students League. They were notorious for their secretive intelligence gathering and
surveillance, patrolling neighbourhoods at night and often raiding homes and brutalising
Kashmiris for holding political meetings, possessing ‘subversive’ literature, listening to
Radio Pakistan, or even singing wedding ballads and folk songs in praise of Pakistan.
They drew monthly government salaries of around 30 Indian Rupees and were feared for
their terrible violence which included public beatings and humiliating punishments,
torture, vandalism, rapes, theft and burning the property of dissenters.”*°

» Ahmad W. Repression and Resistance in Kashmir. 4/ Jazeera. 2011.
https://www.aljazeera.com/indepth/spotlight/kashmirtheforgottenconflict/2011/07/2011726122116677591 .html.
% See also Handoo B.Ikhwanis of Yore, Kashmir Life. 2014.
https://kashmirlife.net/ikhwanis-of-the-yore-issue20-vol06 62400/
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Zareef, three generations of whose family (his maternal uncle, he himself and his son)
have suffered illegal detentions and torture at different periods since 1947, recalled the
reign of terror unleashed by the “Peace Brigade” in the mid 1950s and 1960s in some
detail. He explained that each neighbourhood in the old city of Srinagar was under the
command of a particular member of the “Peace Brigade”, usually referred to by a
nickname, responsible for collecting information, coercing ‘confessions’, and conducting
clandestine surveillance and interrogations in the area. On the basis of their information,
‘suspects’ were rounded up and presented before the halga (neighbourhood) committee
of the NC, and subjected to public beatings and humiliation. Qadir Ganderbali (Sheikh
Ghulam Qadir, Head Constable, Special Staff), who he referred to as the ‘Chief
Interrogator’ was particularly notorious for his unusual methods of torture, public
humiliation and targeted sexual harassment of women. He recalled the names and areas
of operation of the following well-known members:

Area Torture conducted by

Amira Kadal Qadir Natte, Khalil Kachur

Habba Kadal Sulle Barbaer

Fateh Kadal Cherry Bede (Ghulam Mohammad)
Zaina Kadal Amme Darzee

Aali Kadal Amme Kachul

Nawa Kadal Shabe Gaade

Safa Kadal Bakshi Hamid, Maame Koel
Rainawari Habibullah Shayer

Arempura Mohammad Arempur

After a period of informal operations, several members of the “Peace Brigade” including
Qadir Ganderbali were ‘regularised’ by inclusion in the Police’s CID (Criminal
Investigation Department), Zareef said. Qadir Ganderbali was later promoted and
worked at some top ranks in the Jammu & Kashmir Police department before he retired
as the Deputy Inspector General.”’

Apart from the members of the “Peace Brigade” who were paid an official salary by the
State, the Bakshi regime was also notorious for the employment of another class of party
workers, called Goggas who were personally loyal to Bakshi himself, and rewarded by
awarding them government contracts, timber and fishing licenses, etc. As a parallel
militia owing personal allegiance to the ruling family, they too functioned with complete
impunity, informing against dissenters and terrorising the population through public
violence and torture. Among the most notorious Goggas was Bakshi’s younger brother
Bakshi Abdul Hamid, and his associate Mam Gul. Another such man was Shabe Gaade
who was famous for ‘interrogating’ people wearing his traditionally flamboyant turban
(Patka) in his shop at Nawa Kadal.*®

Ibid.
BIbid.
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The “Peace Brigade” continued for 11 years and finally ended when Ghulam
Mohammad Sadiq came to power. In the mid—sixties, the Second Kashmir War (1965)
and the widespread political agitations, including the mass protests surrounding the theft
of the Hazratbal relic*’, inaugurated another phase of repression using mass political
imprisonments under the Defence of India Rules (DIR) and preventive detention laws,
interrogations and torture. Operation Gibraltar, during which Pakistani covert operatives
and volunteers (razaakars) were sent to Indian-held territory, resulted in large scale
combing operations, in which Jammu and Kashmiri civilians suspected of aiding and
supporting the ‘infiltrators’ were targeted by Indian armed forces. Torture, brutal reprisal
attacks and collective punishment of civilians was perpetrated at the hands of Indian
soldiers, including the burning of crops in the fields and villages, particularly in parts of
the Chenab valley, Budgam, Handwara and in Batamaloo area, on the outskirts of
Srinagar. The Prison Diaries (1965 - 1967) of Mohammed Youssef Bhat, a political
prisoner, first held incommunicado in illegal detention for weeks, and thereafter
imprisoned under the Defence of India Rules, 1948, detail many instances of illegal
detentions, inhuman treatment and torture faced by political prisoners and dissenters of
this period.’® According to Mohammad Anwar Ashai, a prominent civil society member,
there were many interrogation cells operating during 1960s, which were used as torture
chambers. These include Bagh-e-Mehtab sub-jail, Red interrogation centre, Gupkar
Road Srinagar and White interrogation centre, Tulsi Bagh Srinagar. All of these
interrogation centres were under the control of Jammu & Kashmir Police.

After the re-instatement of Sheikh Abdullah and the signing of Indira-Abdullah accord
in 1975, a new preventive detention ordinance was immediately enacted. Various district
level sub-jails, and Humhama (Joint Interrogation Center), Badami Bagh (Headquarters
of 15 Corps Indian Army), and Islamia College became notorious for housing
‘interrogation centres’ synonymous with the use of third—degree torture methods.
However, the political unrest and systemic repression of dissent in this period while
frequently recalled in oral histories is scarcely documented.

In 1987, the Muslim United Front (MUF), an alliance of mostly religio-political and pro-
plebiscite parties such as Jamaat-e-Islami, Islami Jamiat-e-Talaba, Ummat-e-Islami,
Jamiat-Ahle-Hadith, Anjuman-Tahfaz-ul-Islam, Ittihad-ul-Muslimeen, the Muslim
Employees Front, contested the Jammu and Kashmir Assembly elections. Prior to the
polling, most of the prominent MUF leaders and political activists were arrested,
preventively detained and subjected to beatings and torture in prisons. The elections
themselves were subject to massive fraud and rigging, as later admitted by the Indian
state.’' The violence of 1987 elections is widely seen by commentators as the proximate
cause that led several prominent political figures to take up arms against Indian control
over Jammu and Kashmir. Decades of repression of all forms of democratic opposition
to Kashmir’s accession to India such as constitutional negotiations, peaceful mass
protests and electoral politics preceded the armed rebellion. The forms of state violence
used in these decades, including suspension of civil liberties, promulgation of extra-
ordinary and preventive detention laws, and the use of surveillance, state-backed
militias, specially designated interrogation sites and torture based ‘interrogation’
techniques show many continuities with what followed. However, the means adopted by

¥ On December 27, 1963, a holy relic, which is believed by many Kashmiris to be a strand of hair from the beard of
the Holy Prophet was stolen from the Hazratbal shrine, where it has been placed for centuries, leading to widespread
protests and mass agitation. It was recovered on January 4, 1964.

*Bhat MY. Diary: Kashmir Untold Story 1965-1968. 2017.

*'Hussain A. Kashmir’s flawed elections. BBC. 2002.

http://news.bbc.co.uk/2/hi/south asia/2223364.stm
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India to militarily crush the armed rebellion ushered in a new phase of use of extreme
state brutality, human rights abuses and reprisals against the popular uprising, in which
not just political activists and armed insurgents but the general population became the
targets.

II. Torture and Counter-Insurgency in Kashmir (1990-2018)

The Indian Army is facing a dirty war in Jammu and Kashmir, which has
to be fought with innovative ways.

-Indian Army Chief, Gen Bipin Rawat defending the use of a Kashmiri
civilian as a ‘human shield’ May 2017°*

Third degree methods have not been abandoned. It is in vogue and to a
limited extent, if one does not use it, no investigation is possible.

- Justice Ranganath Mishra, National Human Rights Commission of India
Chairperson regarding use of torture in Kashmir, August 1994°°

The use of custodial torture by police and law enforcement officials in the criminal
justice process is endemic throughout South Asia.’*?> Such torture generally occurs
during criminal investigations — as a technique of extracting confessions or eliciting
evidence from suspects in order to secure convictions, or as a form of punitive or
discriminatory violence during detention in police stations and prisons. While such
torture is also observed in Kashmir against ordinary criminals and against Kashmiri
prisoners in Indian prisons®®*’, this report focuses on the more pervasive and specific
forms of instrumentalization of torture within Jammu and Kashmir since the onset of the
armed conflict in the late 1980s. The politics and practices of such torture in Kashmir
can be distinguished from other contexts of general policing by its rationale, severity,
systemic and pervasive nature and the governing legal regimes.

In Kashmir contemporary practices of torture and inhuman treatment, whether
clandestine or public, must be understood within the context of an armed conflict. The
Indian State views Kashmir as a ‘sub conventional’ or asymmetric war, which includes
elements of insurgency, terrorism, ‘proxy war’ and border skirmishes.”® The alleged
perpetrators of torture in Kashmir include military actors and intelligence agencies,
motivated by concerns about internal and national security and transnational terrorism.

32 ‘Dirty war’ in Kashmir has to be fought with innovative ways: Army Chief Rawat. The Tribune. 2017 May.
https://www.tribuneindia.com/news/jammu-kashmir/community/-dirty-war-in-kashmir-has-to-be-fought-with-
innovative-ways-army-chief-rawat/414023.html

¥ Amnesty International. Torture and Deaths in Custody in Jammu and Kashmir. 1995 January; Page 2.
https://www.amnesty.org/download/Documents/176000/asa200011995en.pdf

* Ramakrishnan N. In Custody Law, Impunity and Prisoner Abuse in South Asia. New Delhi: SAGE. 2013.
¥Lokaneeta J. Defining an Absence: Torture 'Debate’ in India. Economic and Political Weekly. 2014 June.49 (26-27):
69-76.

*peoples’ Union for Democratic Rights (PUDR). Shadow of Fear Harassment of Kashmiri Muslims in Delhi 2002.

7 Jamia Teachers’ Solidarity Association (JTSA). Framed, Damned, Acquitted: Dossiers of a ‘Very’ Special
Cell.2012.
http://www.jamiajournal.com/wp-content/uploads/2012/09/JTSA-Report-Framed-Damned-and-Acquitted-Dossiers-of-
a-Very-Special-Cell.pdf

*Indian Army.Doctrine on Sub-Conventional Operations.Simla: Headquarters, ArmyTraining Command. 2006.
http://indianstrategicknowledgeonline.com/web/doctrine%20sub%20conv%20w.pdf

For a critique, see: Navlakha G. Doctrine for Sub Conventional Operations: A Critique.

Economic and Political Weekly. 2007 April. 7: 1242-46.
https://www.epw.in/journal/2007/14/commentary/doctrine-sub-conventional-operations-critique.html
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The collective punishment and torture of civilians and combatants often takes place
during military-policing operations such as Cordon and Search Operations (CASOs) and
Search and Destroy Operations (SADOs), enabled under extra-ordinary ‘disturbed areas’
and ‘special powers’ laws that allow the military and police to operate with impunity in
civilian areas. Because of the prevailing armed conflict, torture in Kashmir must be seen
as being covered by the protections and safeguards of humanitarian laws, alongside the
human rights and domestic legal regime. These systemic practices and patterns are
informed by long-standing historical connections between torture and colonial counter-
insurgency warfare doctrine and strategy.

Colonel Roger Trinquier, a Frenchman who perfected many of the practices of modern
counter-insurgency, wrote the classic text on the subject, Modern Warfare (1961), where
he argued that counter-insurgency inevitably involves torture.” Torture is more likely to
be used in counter-insurgency compared to other types of warfare.”” Military tactics,
commonly classified as counter-insurgency warfare, developed in colonial contexts to
suppress mass rebellions, establish territorial dominance and political sovereignty over
the colony. They have been perfected through the nineteenth, twentieth and twenty-first
centuries in a range of conflicts across the globe (including the Malay Peninsula, the
North Eastern and North Western frontiers of British-India, Kenya, Algeria, Korea,
Vietnam, Northern Ireland, Palestine, Afghanistan and Iraq) involving large, State-
backed flrmies pitted against groups of armed rebels who enjoy widespread popular
support.

The Indian army has had considerable experience in counter-insurgency in various
theatres, including in the North Eastern states since the 1940s and in Sri Lanka against
Tamil rebels in the 1980s. It has been deployed on such operations almost constantly
over the last 70 years, in continuity with its past of violent British colonial counter-
insurgency campaigns in South Asia. It takes pride in this professed expertise in tactics
of counter-insurgency and asymmetric warfare.

Community-based intelligence gathering, intensive grid-based military command and
control structures, and ‘population-centric’ operations aimed at profiling, ‘persuading’
and punishing the civilian populace, and eventually destroying popular loyalty to the
rebels are viewed as key to militarily successful counter-insurgency campaigns. Marnia
Lazreg contends that torture was not an unintentional effect of colonial counter-
insurgency warfare, but rather a central tactic of control. Lazreg’s extensive interviews
with both victims and perpetrators of torture in the context of the brutal French—Algerian
counter-insurgency campaign show that torture was “rationalized, professionalized and
systematized under the leadership of committed generals [...] Torture became a standard
method for screening individuals picked up during roundups, identity checks or
0perati0ns.4£t was not only inflicted to get confessions, but also to obtain information of
any kind.”

The post 9/11 world has seen a global resurgence in laws and discourse legitimizing
torture as a counter-insurgency and counter-terrorism tactic in liberal democracies.

¥BassTA. Counter-insurgency and torture. American Quarterly. 2008. 60(2): 233-240.

“Owolfendale J. Torture Lite and the Normalization of Torture.Ethics & International Affairs. 2009. 29(1): 47-61.
“Hajjar L. Torture: A Sociology of Violence and Human Rights. New York: Routledge. 2013.

“2Khalili L. On Torture.Middle East Report. 2008. 249, Page 3
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BLokaneeta J. Transnational Torture: Law, Violence, and State Power in the United States and India. New York:
NYU Press.2011.
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This is true particularly in the case of “enhanced interrogation” techniques such as
waterboarding, sleep deprivation, hooding and stress positions which cause severe
disorientation and distress but do not result in permanent mutilations, euphemistically
referred to as “torture lite”.** Such tactical use of torture in modern counter-insurgency
warfare is viewed as ‘interrogational’ rather than ‘terroristic’ or ‘retributive’ in the sense
that its utility is claimed to lie in law and order and national security aims of extracting
confessions and intelligence information, rather than punishing targets for their past or
future criminal acts.*’ Recent proponents of torture advance their argument through the
“ticking time bomb hypothesis” claiming that the judicious use of such techniques can
save lives by helping expedite the eliciting of actionable intelligence information in
emergency situations.***’

However, sociologist Lisa Hajjar argues that torture for national security and counter-
insurgency is in essence a mode of discrimination and retributive violence. She writes
“[Tlhe politics and practices of national security distinguish between “legitimate
communities” and “enemies”. The former are conceived as those members of the nation
in good standing whose safety and security are the responsibility of the state, and the
latter are those categories of people deemed to threaten security, either who need to be
tortured (or executed, massacred, relocated, and so on) or who do not deserve not to
be.”*® As part of counter-insurgency and counter-terrorism, torture is deployed to
intimidate and control the population, by punishing them for their allegiance to the
insurgents or by creating a greater degree of fear of the counter-insurgents than the
insurgents, thus eroding the popular loyalty, which is crucial to their survival. For
instance, the British state policy of torture and widespread abuse in the counter-
insurgency campaign against the Mau-Mau in Kenya was premised on security forces
and government brutalising the civilian population more ‘effectively’ than the
insurgents.”” While counter-insurgency sees its strategic objective as winning over the
‘enemy’ population’s ‘hearts and minds’, its dependence on torture and coercion to
achieve this dehumanises people to the status of racially and religiously marked
inferiors, whose pain and fear is weaponised towards military and political objectives.

The armed conflict in Kashmir shows the characteristics of classic counter-insurgency
warfare, where military strategies are both ‘population-centric’ and ‘enemy-
centric’.’**'"* The Kashmiri civilian population is viewed as the ultimate prize, even as
its members are collectively and individually treated with extreme suspicion for aiding
and supporting the militancy, degraded as anti-national, Muslim ‘others’, and objectified

as sources of intelligence and targets of interrogational and terroristic torture. Despite

*Wolfendale J. Torture Lite and the Normalization of Torture. Ethics & International Affairs. 2009. 29(1): 47-61.
“Rejali DM. Torture and Democracy. NJ: Princeton University Press. 2007.

“Dershowitz AM. Why Terrorism Works? New York Times. 2002 September 15.
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Annual Review of Law and Social Science. 2009. 5: 311-45; Page 322.
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these common themes that characterise it to this day, the three decades of conflict in
Kashmir can be divided into distinct phases on the basis of the nature and intensity, as
well as the shifting patterns of human rights violations and the use of torture.

In the next section we provide a brief overview of the various phases of counter
insurgency warfare and the corresponding pattern of the use of torture in Kashmir.

Phase 1
Crackdowns and Mass Torture (1990-1992)

The largely indigenous movement for self-determination, initiated by the Jammu
Kashmir Liberation Front (JKLF), took on the character of an insurgency in Kashmir
valley after the formal declaration of an ‘armed struggle’ by JKLF leader Amanullah
Khan in July 1988 following upon a bombing campaign at several locations in Srinagar.
Large-scale demonstrations in support of self-determination and protests against Indian
rule had been taking place through that summer, in the wake of the violently rigged
elections of 1987, and the parliamentary polls of 1989 were widely boycotted. An
escalating campaign of militant actions in the form of political bombings, attacks on
border posts, and the attempted assassination of former Director General of Police, A.M.
Watali, and Neelkanth Ganjoo (he was later killed), the judge who had sentenced JKLF
leader, Magbool Butt to death, culminated in a high profile hostage crisis involving the
December 1989 kidnapping of Rubaiya Sayeed, the daughter of Mufti Mohammad
Sayeed, the then Indian Home Minister.

After the resignation of the civilian government in protest against the Central
Government’s handling of the crisis, and the release of JKLF militants, direct rule from
New Delhi was declared on January 19, 1990 under Governor Jagmohan, who initiated a
‘tough’ no-tolerance policy including continuous and complete civil curfews against the
mass protests for self-determination, and marches against the escalating army atrocities.
In 1990, Kashmir was put under continuous curfew for 175 days from January to May,
in response to the killing of 60 mourners in the funeral of Mirwaiz Mohammad Farooq.™
Many such curfews for long periods were imposed in the following years. Fear of
reprisals from the Indian armed forces, who would raid houses or carry house-to-house
searches during crackdowns led people in the Valley to burn down any documents or
literature related to struggle for self-determination.

Initially regular army troops had been called in from the border to aid civilian authorities
to ‘restore law and order’. After the establishment of direct rule, the armed forces
including the central armed police forces that had been additionally deployed, embarked
upon an even more brutal campaign of lawless, terroristic violence, including
indiscriminate attacks and open firings on civilian crowds resulting in several mass
killings such as the Gaw Kadal massacre (January 21, 1990; 50 killed), Handwara
massacre (January 25, 1990; 21 killed), Zakoora and Tengpora massacre (March 1,
1990; 33 killed), etc. In early 1990s, many incidents of targeted killings of Hindu and
Muslim civilians, who were accused of being informers, supporting government policies
and being against the objectives of some militant groups, took place. This led to the mass
migration of Hindus and some Muslim professionals.”* Human rights groups have stated

3Bukhari S. Why The 51-Day Curfew Will Change Nothing In Kashmir. ScoopWhoop News. 2016 August.
https://www.scoopwhoop.com/Why-51-Days-Of-Curfew-Is-Nothing-New-For-Kashmir/#.gn42opwp0

*Physicians for Human Rights & Asia Watch (A division of Human Rights Watch). The Crackdown In Kashmir:
Torture of Detainees and Assaults on the Medical Community.1993; Page 37.
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that while in 1990, 36,000 armed forces including regular army personnel and police
were deployed to counter the estimated 300 active armed fighters, by 1991 the numbers
had risen to 200,000 while the number of militant groups had also proliferated rapidly
and militant numbers were estimated to be in thousands.””°By May 1990, a new
specialised counter-insurgency force, called the Rashtriya Rifles, with troops drawn
from existing Army regiments was created specifically to deal with the insurgency in
Kashmir.”

On July 5, 1990, the Jammu and Kashmir Armed Forces (Special Powers) Ordinance
and the Jammu and Kashmir Disturbed Areas Act passed by the Governor, declared six
districts in the Kashmir Valley (Budgam, Srinagar, Anantnag, Baramulla, Kupwara and
Pulwama) and Rajouri and Poonch districts in Jammu to be “disturbed” areas, officially
giving the armed forces sweeping powers, including to use lethal force against civilians.
On July 18, 1990, Governor’s rule was extended through the imposition of President's
rule (constitutional emergency). In September 1990, the July ordinance was legalised as
the Armed Forces (Jammu and Kashmir) Special Powers Act (AFSPA), which gave the
army sweeping powers of arrest of civilians, and even to use lethal force on ‘unlawful
assemblies’ on law and order grounds.

The draconian Terrorist and Disruptive Activities Act (TADA), 1987 enacted to deal
with the insurgency in Punjab was used in Kashmir to arrest and detain thousands on so
called ‘open FIRs’, without charge for months and even years, often without any
intimation to their families. While the military was supposed to function as an ‘aid’ to
civilian authorities under the law, in practice the army or paramilitary authorities such as
the Border Security Force (BSF), and Central Reserve Police Force (CRPF), were the
ones in charge of all operational activities, including detentions and interrogations in the
field. Due to the widespread civil disobedience and militant presence, the police and
civil administration had virtually lost any authority to function effectively.’®*’

According to official estimates, 539 people were killed in cross firing or random firing
incidents in 1990, and 390 between January 1 and September 30, 1991. However, these
figures are a likely under-estimate as thousands were simply ‘picked up’ or
indiscriminately attacked and randomly fired at, without any official record whatsoever,
leading a human rights fact-finding delegation in 1991 to characterise it as a ‘war against
an entire people’, whose exact casualties were impossible to estimate.”

In 1993, Amnesty International identified the phenomenon of enforced disappearances
as one of the persistently perpetrated forms of human rights violations. It reported that
since 1990 other widespread forms of human rights violations included “hundreds of

?Sttps://www.hrw.org/sites/default/ﬁles/reports/lNDlA932.PDF
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extrajudicial executions, sometimes in the form of staged “encounters”, routine and
brutal torture, including [...] rape, and the detention of many thousands of political
prisoners held for months or years without being brought to trial while they are denied
the minimum legal safeguards provided in international human rights standards.”®' It
reported that many thousands of people had been detained without trial in the state since
1990 under the Public Safety Act (PSA) and the Terrorist and Disruptive Activities Act
(TADA), stating that “many have died in custody after torture and numbers of custodial
deaths in Jammu and Kashmir have reached alarming proportions; they are currently by
far the highest in any Indian state. Hundreds of people are alleged to have died in
custody in recent years in Jammu and Kashmir and often their bodies were dumped in

the open, sometimes with visible injuries”.*>

In 1995, in a report focussing on torture and deaths in custody in Kashmir, Amnesty
International further reported that between 1990 and 1993, the Urdu-language press in
Srinagar carried numerous reports of people arrested by the Indian armed forces whose
bodies were later simply thrown on the roads, in rivers, or brought to the Police Control
Room or were returned to their relatives often with multiple injuries and marks of
torture.” In 1992, a doctor from a major government hospital told the Federation
Internationale des Ligues des Droits de L'homme (FIDH), International Federation of
Human Rights Leagues, that 20 per cent of beds in the hospital were occupied by young
men who were being treated for gunshot wounds or for “burns and other injuries caused
by serious torture.”®* Amnesty also reported that according to the doctor-in-charge of the
dialysis unit of the same institute, the unit had treated 40 cases of acute renal failure as a
result of torture since 1990. Amnesty International stated, “The brutality of torture in
Jammu and Kashmir defies belief. It has left people mutilated and disabled for life. The
severity of torture meted out by the Indian security forces in Jammu and Kashmir is the
main reason for the appalling number of deaths in custody.”*>%

The provisions of the AFSPA allow for arrests, search, seizures and destruction of arms
and ammunition to be carried by the army in civilian areas in the aid of civilian
authorities in order to maintain law and order. With the promulgation of AFSPA, in July
1990, the Cordon and Search Operation, colloquially referred to as a ‘crackdown’, as
well as indiscriminate arson attacks under the pretext of destroying hidden arms,
emerged as an almost daily phenomenon.®® As the counter-insurgency forces attempted
to establish their territorial dominance over the countryside their campaign began
centring around increasingly frequent and brutal crackdowns and indiscriminate reprisals
on civilian support bases, particularly in downtown Srinagar and in northern Kashmir
villages that fell on ‘infiltration’ routes for Pakistan-trained militants. By mid-1990, the

' Amnesty International. An Unnatural Fate: Disappearances and Impunity in the Indian States of Jammu and
Kashmir and Punjab.1993; Page 5.
gttps://www.amnesty.org/download/DocumentS/1 88000/asa200421993en.pdf
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https://www.amnesty.org/download/Documents/176000/asa200011995en.pdf
“Ibid., 22.
“Ibid., 2.
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neighbourhood crackdown had been established as a dreaded but commonplace event
where a large number of atrocities, ranging from mass sexual violence and torture
(example, the case of the Kunan Poshpora mass rapes and torture™, 1991 and Operation
Waular, 1993), and illegal arrests leading to eventual disappearances or custodial and
extra-judicial killings took place.

In a crackdown, armed forces cordoned off an area, disallowing anyone from entering or
exiting it. Thereafter public announcements were made ordering people from the locality to
come out of their homes. Sometimes women were allowed to remain indoors, whilst in other
instances men and women were segregated and made to stand or crouch in separate places
outdoors, sometimes in frozen fields or rain. House-to-house searches were undertaken by
search parties in the absence of the residents, accompanied by reported thefts, vandalism and
destruction and damage to properties. Search parties often used ‘human shields’ to enter into
areas where militants were suspected to be sheltering. In cases where women and children
remained indoors, sexual and physical assaults were also widely reported. Meanwhile,
military vehicles stopped in front of the assembled gathering, and hooded men
(‘cats’/informers or Mukhbir) pointed out specific ‘suspects’ accused of crossing the border
to gain militant training, or otherwise aiding the militancy. This could end with usually male
children, or young men between the ages of 15 to 30, and ranging in number from less than a
dozen, to more than fifty being identified and ‘arrested’ during a single crackdown. These
men were then rounded up and taken to interrogation centres, or to a temporary makeshift
interrogation centre set up in one of the buildings in the neighbourhood. A 1991 human
rights fact-finding delegation consisting of several human rights groups from India visited
the valley in November 1991, and found that they were frequently “transported in a
particularly inhuman manner crouched in a truck under a tarpaulin, while the army people sit

on them”.”°

The Jammu and Kashmir High Court Bar Association recorded 70 separate instances of
crackdowns between July and December 1990, and 79 between January 1991 and June 1991,
many of which went on for several days. The 1991 fact-finding delegation noted that “most
of the people who are tortured and killed in custody are young men picked up by the army or
paramilitary forces during "crackdown" operations in villages or other areas to identify
suspected militants. The relatives of those arrested are often not told why they are taken
away or where they are being taken.” The team recorded the testimonies and details of 12
separate victims during a single hospital visit, most of whom were ‘picked up’ for
interrogations during searches and crackdowns in their villages. These victims had a range
of horrific injuries such as tears to the rectal muscles, perforated abdomens, diaphragm and
intestines, and permanent mutilations of the limbs.”!

Phase 2
‘Catch and Kill’ and the outsourcing of torture (1993-1996)

The armed insurgency against Indian rule continued to grow exponentially through the
early years of the decade, with official estimates putting the number of militants at
20,000 in 19947 Tt also changed in character, from the JKLF which had advocated
Kashmiri reunification and independence, to the emergence of over a hundred armed

8 JKCCS. Structures of Violence. 2015. Page 70-80
https://jkces.files.wordpress.com/2017/05/structures-of-violence-e28093-main-report.pdf
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groups (tanzeems), many of whom supported merger with Pakistan, the most dominant
of these being Hizbul Mujahideen. Amnesty International reported that in areas where
the armed forces were engaged in counter-insurgency, the entire civilian population was
at risk of torture. In urban areas, arson attacks destroyed entire townships and congested
downtown neighbourhoods under the pretext provided by AFSPA provisions allowing
for search and destruction of structures sheltering insurgents, or stores for arms and
ammunition including attacks on Anantnag (1992), Handwara (1992), Lal Chowk,
Srinagar, (1993), Sopore (1993), and Chrar-e-Sharief (1995). Asia Watch and Physicians
for Human Rights also documented a pattern of increasing violations of medical
neutrality, and attacks on hospitals and medical personnel including arrests, killings,
‘crackdowns’ and torture, as part of a deliberate campaign to prevent militants and
civilian victims of torture and attacks from accessing medical care. In 1995 Amnesty
International reported that “many ‘crackdowns’ have been reported since the launching
of ‘Operation Tiger’ in the summer of 1992, involving an estimated 400,000 Indian
troops and police.””

‘Operation Tiger’, launched in August 1992, was the first in a series of systemic counter-
insurgency operations code-named ‘Shiva’, ‘Eagle’, and ‘Cobra’, etc. These were locally
referred to as the “catch and kill” policy. Suspected armed militants picked up through
“crackdowns” were shot dead, and later claimed to have been killed in an “encounter”.
Torture sites too became more institutionalised with the emergence of ‘Joint
Interrogation Centres’, which were co-ordinated and managed by the Army, Police,
Paramilitary and Intelligence agencies, besides military and paramilitary camps.”*" In
1993, Asia Watch and Physicians for Human Rights, published a list of 12 interrogation
centres in Jammu and Kashmir where severe torture and extra judicial custodial killings
had been reported, many of which were camps run by the BSF and CRPF.”® The
generalised and indiscriminate state violence of ‘catch and kill’ was accompanied by
attacks, raids and assassinations of outspoken human rights defenders in this period,
including human rights activist Hriday Nath Wanchoo (1992), orthopaedic specialist Dr.
Farooq Ahmed Ashai (1993), prominent cardiologist and JKLF leader Dr. Abdul Ahad
Guru (1993), Advocate Jaleel Andrabi (1996) as well as attacks on journalists and

political activists, and dissidents particularly those belonging to the Jamaat-e-Islami.”’

The early 1990s had seen a breakdown of trust between army and civilian authorities,
with the torture and killing of a police constable in 1993 even leading to a rebellion in
the police force. To counter the problem of lack of police co-ordination, 1994 saw the
establishment of the Special Task Force (STF, later re-named ‘Special Operations
Group’) as a specialist ‘elite’ and ‘frontline’ counter-insurgency wing of the police. It
was manned largely by ethnic minorities and personnel from the Jammu region,
following a classic colonial counter-insurgency technique of ‘divide and rule’ through
the exploitation of societal fault lines. Personnel from the STF were entitled to special
monetary rewards for militant ‘kills’ creating an economic incentive for the ‘catch and
kill’ policy of systematic extra judicial killings and ‘fake encounters’ within the local

3 Amnesty International. Torture and deaths in custody in Jammu and Kashmir. 1995.
%ttps://www.amnesty.org/download/DocumentS/1 76000/asa200011995en.pdf
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police and military organisation. The STF soon became notorious for its ‘excesses’
including routine use of torture and reprisals, and the STF camp became synonymous
with police corruption, and the use of third degree torture methods, while also
contributing to a divisive communalisation of the conflict.

As the international outcry against Indian atrocities in Kashmir grew, human rights
groups noted the emergence of a new phenomenon, that of the state backed ‘pro-
government militants’ or ‘irregular militia’, colloquially referred to as naabid or Ikhwan,
consisting of armed groups, which had begun clandestinely operating as counter-
insurgents on behalf of the Indian army. Taking advantage of the multiplicity of armed
groups and the rivalries between indigenous and Pakistan-based outfits, several shadowy
mercenary outfits emerged, that received regular payments and patronage from the
Indian State. In the early years, these were often termed as ’reformed’ or ‘surrendered’
militants and described as ‘voluntarily’ working for the state having grown disenchanted
with the militant struggle. They operated with absolute impunity, openly engaging in
criminal acts and terrorising neighbourhoods. Such State supported pro-government
militias ran parallel administration in areas such as Hajin and Sumbal in Bandipora, and
parts of Anantnag district in South Kashmir.

They were often attached to particular Special Operations Group (SOG) camps or army
units to whom they reported. Human Rights Watch commented in 1996, “While
attempting to reassure the international community that they have taken steps to curb
human rights abuses in Kashmir, Indian forces have in effect subcontracted some of their
abusive tactics to groups with no official accountability. The extrajudicial killings,
abductions and assaults committed by these groups against suspected militants are
instead described as resulting from “intergroup rivalries.”’® These irregular counter-
insurgents operated with impunity, under the broad command of the armed forces,
openly accompanying them on raids, interrogations and crackdowns, as well as
undertaking politically inexpedient covert abductions and killings on their behalf, such
as the kidnapping of human rights lawyer Jaleel Andrabi while he was travelling in a car
with his wife. Andrabi’s dead body was later fished out of the river Jhelum with a bullet
wound to his head.” They engaged in official counter-insurgency tasks of intelligence
gathering and interrogations, while simultaneously also operating as a terrorizing force,
perpetrating campaigns of kidnapping, extortion, land grabs, timber smuggling, sexual
violence and trafficking.

The Indian State’s response to the spread of militancy in Jammu was to recruit
increasing numbers of community based counter-insurgency operatives, overwhelmingly
Hindus and nomadic Gujjars. Termed as Village Defence Committees (VDCs) and
Special Police Officers (SPOs) attached to the brutal STF, as well as incorporated as
members of covert army units, these operatives led to the further polarisation of the
‘dirty war’ on religious and ethnic lines.** VDCs were constituted in Jammu Division

"Human Rights Watch. India's Secret Army In Kashmir: New Patterns Of Abuse Emerge In The Conflict.1996; Page
1.

https://www.hrw.org/legacy/reports/1996/India2.htm

APCLC et al. Voting at the point of a gun: Counter Insurgency and the Farce of Elections in Kashmir. 1996.
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In 2013, in response to a RTI application, the Government of Jammu and Kashmir provided the following details
regarding VDCs in Kishtwar, Doda and Ramban Districts: In Kishtwar District, where the ratio of Hindus to Muslims
is 35:65, of a total of 3287 VDC members, 3174 [96.56%] are Hindus. Further, out of 3287 VDC members, 865 are
paid as VDC/SPOs, and of these 865, only 21 [2.43%] are Muslims. The rest of the paid VDC/SPOs [97.57%] are
Hindus. In Doda District, where the ratio of Hindus to Muslims is 30:70, of a total of 6521 VDC members, 5874
[90.08%] are Hindus. Further, out of 6521 VDC members, 1729 are paid as VDC/SPOs, and of these, only 126
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under the Government order Home-293 of 1995 on September 30, 1995. The order was
implemented with effect from October 1, 1995.%" According to the order, the VDCs were
first constituted in Kathua, Udhampur and Doda districts of Jammu region and later
extended to Rajouri and Poonch as well. The mountainous terrain of the region allowed
for the establishment of secret militant hide-outs in the forested hills and ravines. The
counter-insurgency campaign to ‘sanitize’ the Pir Panjal hills termed ‘Operation Sarp
Vinash® was characterised by the violent coercive use of locals as informants, forced
military labour, and armed ‘irregulars’ and human shields in covert military units®*,

Human Rights Watch in its 1999 report observed, “VDCs have become a communally
based militia sponsored and armed by the Indian Army but operating outside of its chain
of command. Members of the VDCs have accompanied army soldiers during cordon and
search operations in Muslim villages and neighbourhoods. They have been responsible
for serious abuses, including extrajudicial executions and assaults.”™

Phase 3
Civilian government and the normalization of torture (1996— 2001)
1t is our gun that has made elections and democracy possible in Kashmir.

- Papa Kishtwari, Deputy Supreme Commander of Ikhwan-ul-Muslimoon,
second in command to Kuka Parray, notorious counter-insurgent and
electoral candidate.™

The increasingly vicious lkhwan led counter-insurgency campaign in the mid-1990s
reached its peak with the announcement of parliamentary elections to be held in Jammu
and Kashmir in May 1996. A report by an Indian fact-finding delegation on the elections
of 1996, Voting at the Point of a Gun: Counter insurgency and the farce of elections in
Kashmir, noted that in the 9 months since their last visit, State-sponsored counter
militancy had increased to the point where “it is central to the fears of the Kashmiris”.
On the basis of the falling number of official militancy-related casualties, at the end of
1995, the Indian state pronounced that it had secured the establishment of ‘peaceful
conditions’ in the region, and ‘broken the will of terrorists’. These claims, however, did
not take into account the fact that levels of casualties continued to hover at around ten
civilians killed per day, or the rising number of killings by the ‘unknown gunmen’,
which were widely attributed by locals to the Ikhwan.”” The parliamentary elections
were widely projected as signalling the return to ‘normalcy’, and the Kashmiri desire to
participate in Indian democratic processes and finally accept the contested accession to
India. As a result, the conduct of elections itself was undertaken as a counter-insurgency
exercise. Several prominent counter-insurgents were fielded as electoral candidates, and
campaigned openly carrying arms with full state and military backing.

[7.28%] are Muslims. The rest of the paid VDC/SPOs [92.72%] are Hindus. In Ramban District, where the ratio of

Hindus to Muslims is 30:70, of a total of 2901 VDC members, 2697 [92.96%] are Hindus. Further, out of 2901 VDC

members, 177 are paid as VDC/SPOs, and of these, only 1 [0.6%] is a Muslim. The rest of the paid VDC/SPOs 176
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Describing in detail the complete criminalisation and subversion of the polling process,
including attacks and torture of political dissidents, elimination of political rivals, and
widespread booth capturing and poll rigging, the Indian fact-finding delegation in
another of its reports stated, “For a government that rules in the name of the law to give
up the last vestiges of legality and encourage its uniformed forces to create, sponsor and
physically accompany private armed gangs in their criminal acts of murder, loot and
extortion is certainly a very shameful level of degeneration”. While the overall number
of militancy-related killings showed a slight decline after the setting up of the National
Conference civilian government in the period immediately following the elections,
killings by ‘unknown gunmen’ continued to increase, leading to a generalised
atmosphere of suspicion and fear.*® The 1995 abduction by the Al-Faran militant group
and the killing (including a decapitation) of a group of foreign tourists, at first attributed
to the militant outfit, and on later investigations revealed to be carried out by pro-
government militants, illustrates the dirty war and covert operation tactics had become
the mainstay of counter-insurgency operations by this time."’

One of the major electoral planks on which the National Conference had campaigned
was that of disarming of the numerous shadowy counter-insurgency groups, who were
collectively termed the Ikhwan. In his first press conference after the election, Farooq
Abdullah announced that these counter-insurgents who had hitherto been operating
under different command structures such as the army, BSF and CRPF would be unified
and brought within a single unified command. The question of completely disbanding
and disarming the lkhwan was not raised. A number of such ‘irregular’ counter-
insurgents were thereafter formally absorbed into the army/police chain of command, by
regularising them as Special Police Officers (SPOs) attached to the police or counter-
insurgency related SOG forces, as personal security officers attached to VIPs, or as part
of the Territorial Army and paramilitary battalions. Official protection was withdrawn
from some others, and they were either forced to flee, or killed by militants.*® Many of
those who were not ‘regularised’ into the armed forces continue to enjoy official
patronage and impunity for their crimes, and even stand for elections right to the present
day, though no longer engaged in active combat operations.

Custodial torture and other human rights abuses unsurprisingly continued to follow
familiar patterns, after the so-called ‘normalisation’ as only the official designations of
the perpetrators had changed, not their identities, motivations or methods. In fact, as has
been the official counter-insurgency policy, crimes against civilians were actively
encouraged and rewarded, by making perpetrators permanent employees of the state
apparatus, and thus immune from prosecution for acts carried out in the course of their
duties. The Institute of Kashmir Studies, human rights documentation wing of Jamaat-e-
Islami, estimated 130 custodial killings in the first six months of the National
Conference civilian government. Sexual violence by armed forces continued unabated,
with a 1997 report by an Indian fact-finding delegation detailing as many as 10 separate
cases of violent sexual assaults between April 1996 and May 1997, including cases
involving minors, gang rapes, and assaults on multiple members of a single family. A
single visit by the fact-finding team in May 1997 to a medical institute in Srinagar
yielded four separate examples of severe torture, including the familiar cases of

$APCLC et al. Civil War and Uncivil Government: Human Rights Violations in Kashmir under the National
Conference Government.1997.

¥Levy A, Clark CS.The Meadow: Kashmir 1995 - Where the Terror Began. London: Harper Press. 2012.

BAPCLC et al. Civil War and Uncivil Government: Human Rights Violations in Kashmir under the National
Conference Government.1997.
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Rhabdomylosis (a condition in kidneys which results due to severe muscle injury
releasing the contents of muscle cells directly into the bloodstream) as a result of
pressure related torture treatments.*

However, despite the state violence, including mass killings (for example at Magam in
2001, in which 7 people were killed) and extra-judicial killings, the later part of the
period did see a gradual return to certain conditions of normal life in Kashmir valley,
including the relaxation of curfews, reduction in the number of crackdowns, and the
resumption of normal activities in the evening hours. However, the communalisation of
the conflict in the Chenab and Pir Panjal regions of Jammu brought about a further
worsening of conditions, as Village Defence Committees were aggressively set up and
armed as a vigilante counter-insurgency force. The VDCs targeted Muslim civilians,
thought to have greater sympathies and kinship ties to Pakistan, in these remote areas.
The violent counter-insurgency campaign in Jammu involving civilian massacres
(including Sailan 1998, Mohra Bichhaii, 1998) extra-judicial killings, disappearances,
unidentified and mass graves, indefinite mass detentions, severe torture, use of human
shields in combat and “combing” and search operations, forced labour and sexual
violence went virtually unreported due to the remoteness of the region and
margin%(l)ization of the Kashmiri Muslim and nomadic communities who were their
targets.

Phase 4
‘Healing Touch’ and the invisibilization of torture (2002-2008)

The early 2000s to mid 2000s continued to see a decline in militant numbers, and
number of armed engagements with militants compared to mid 1990s,”' and the counter-
insurgency was proclaimed by the state to be a resounding success. However, far from
having ended, the conflict had taken on a more brutal and invisible form. The alleged
false flag attack in which 36 civilians belonging to the minority Sikh community were
killed in Chhitisinghpora, a remote village, by uniformed men who eye-witnesses
identified as belonging to the Indian army, was immediately followed by a staged
“encounter” at Pathribal of five local men alleging that they were the perpetrators of the
Chhitisinghpora massacre, and thereafter open firing on a crowd protesting the fake
encounter at Brakpora, Anantnag in which 8 civilians were killed. In the 2002 State
Assembly elections, though large participation by people was recorded, large-scale
complaints of coercion were reported from various parts of Kashmir, particularly the
remote areas. According to a 2002 election monitoring report by JKCCS, forms of
coercion that were employed included threats and warnings announced from the
loudspeakers of local mosques by the Indian armed forces, asking people to vote. They
warned people of dire consequences if the indelible ink mark (the evidence of voting)
was not found on the finger. In many places, army and SOG were seen herding,
sometimes dragging people from their homes to polling booths, while carrying /athis. In
a village in Bijbehara, Anantnag a crackdown was declared and people were ordered to
vote by Rashtriya Rifles. Destruction of property was frequent: in Zaindaar Mohalla,
Srinagar, SOG entered a dozen homes, destroyed property and beat people up for
boycotting the elections.

¥Ibid., 28-31.
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The Peoples Democratic Party (PDP) came to power on a platform that promised the
disbanding of the notoriously brutal and corrupt SOG, demilitarisation and removal of
bunkers, and beautification of city areas, called the ‘Healing Touch’ policy. After the
Kargil war of 1999, the Vajpayee and Musharraf governments in New Delhi and
Islamabad began to bring about a thaw in the belligerence of India-Pakistan relations.
Several initiatives to build confidence and encourage cross-border trade and people-to-
people contacts were begun along with a historic ceasefire announced in 2001. However,
fact-finding teams visiting the valley and border regions in the aftermath of the ceasefire
found that little changed on the ground in terms of torture, forced labour, sexual and
other violence against civilians.”” The number of reported deaths in custody, rapes and
disappearances showed a decline; however, a new pattern of threats, surveillance,
repeated illegal detentions, police harassment, torture, blackmail, extortion demands was
seen. The practice targeted surrendered or former militants, political dissidents and their
families through systematic illegal detentions, and the promise of release on payment of
bribes, as those who had once taken up arms against the state tried to resume their lives.
WikiLeaks dispatches have revealed that US diplomats in Delhi were briefed in 2005 by
the International Committee of the Red Cross (ICRC) about the systematic use of
electrocution, beatings and sexual humiliation against hundreds of detainees.”

Despite the decline in the number of active militants, and the much publicised promise
of demilitarisation and reduction in troop numbers, the number of armed forces deployed
did not decline, though some bunkers were ‘beautified’ and deployment of the army in
central city areas of Srinagar was restricted. The SOG was not disarmed or disbanded
but merged within the regular Jammu and Kashmir Police, and continued to be
composed of many former Ikhwan after being accommodated in police as SPOs. This
resulted in the involvement of the entire Police department in counter-insurgency
operations: in Kashmir, it was commonly said that the whole police had became SOG.
The phase also saw the intensification of Army goodwill programmes under the name of
“Operation Goodwill/Sadbhavna”. These are ‘people-centric’ (awaam) hearts-and-minds
policies of community-based development programmes, such as building schools,
offering vocational, sports and cultural training, and organising school and college tours.
This intensive militarised involvement in day-to-day activities of the population
especially of young people in rural and border areas consolidated the state’s hold over
the bodies and lives of civilians, through surveillance and economic dependency under
the guise of humanitarianism.

Phase 5
Civilian uprisings, street protests and the re-visibilization of torture (2008—2018)

The seeming decline in political violence and government’s claim of ‘return to
normalcy’ was belied in 2008, when Kashmiris took to the streets in large numbers
against a proposal to acquire and use forest land for the purpose of building a township
for Hindu pilgrims for the highly militarised Amarnath pilgrimage. Protests in the valley
were met with large-scale Hindu supremacist mobilisations in the Jammu region, and
blockading and violent attacks on the national highway to the Kashmir valley, it’s only
road link to mainland India. In Kashmir, peaceful demonstrators were fired upon in
several separate incidents leading to the killings of over 50 civilians and escalation of

2APCLC et al. Grim Realities: of life, death and survival in Jammu and Kashmir. 2002.
%The Guardian. WikiLeaks Cables: India accused of systematic use of Torture in Kashmir. December 2010.
https://www.theguardian.com/world/2010/dec/16/wikileaks-cables-indian-torture-kashmir
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protests and funeral processions into fierce stone-throwing protests, largely by
adolescent male youngsters, against armed forces personnel, barricades and installations.
The period saw the emergence of the juvenile ‘stone pelter’ as a criminalised
classification subjected to repeated cycles of illegal and unrecorded arrests on the basis
of suspicion and profiling, prolonged detentions, inhuman treatment, release and re-
arrest at the slightest indication of political unrest. In the subsequent summer of 2009
cycles of civilian killings, strikes and street protests broke out across the valley, and in
the Chenab and Pir Panjal regions against the rape and murder of Asiya and Neelofer Jan
of Shopian by armed forces personnel”™, and again in 2010, initially against a staged
encounter killing of 3 civilians in Macchil, Kupwara®, and in 2013 against the hanging
of Afzal Guru in Tihar jail”®, New Delhi. Armed forces personnel resorted to the use of
live ammunition and pellet shot-guns as a crowd control measure against protests and
funeral processions on a routine basis leading to horrific permanent injuries, including
mass blinding, further killings, funeral gatherings and protests.

The “crowd-control” measures were accompanied by a targeting of organisers, political
activists, journalists and street protesters (“stone pelters”) under the Public Safety Act,
1978, and using a system of ‘open FIRs’ to hold them in continuous recurring preventive
detentions. The indiscriminate harassment, illegal detentions and tortures particularly of
children and adolescents on grounds of being involved with street protests intensified.
Pictures and videos of Indian forces engaged in human rights violations became viral
through social media, even as they were sought to be invisibilized under the healing
touch policy. To counter this re-visibilization of torture and other violations, social
media emerged as a site of intense surveillance, monitoring and profiling, with many
being picked up for ‘interrogations’ on the basis of social media content and public
posts.

The present period, after the killing of militant commander Burhan Wani in July 2016
has been marred by unprecedented cycles of such violence. In the last two years,
Kashmiris have witnessed gross violations of human rights in the form of extrajudicial
executions, injuries, illegal detentions, torture, sexual violence, disappearances, arson
and vandalism of civilian properties, restriction on congregational and religious
activities, media gags, and ban on communication and internet services, etc.
Fundamental rights and civil liberties of people were curtailed through the imposition of
curfew, strikes and continued violence and intensive re-militarisation. Along with social
media posts, cell phones and laptop computers and other electronic devices, are now
regularly scrutinised during random stop and frisk searches. Anyone found to have any
content seen as pro-self-determination or pro-militancy; including innocuous material
such as Pakistani music or pictures of Pakistani cricketers is subject to abuse, assaults,
and confiscation of their devices, arrests and possible torture.

In 2017 Operation All Out was launched in Jammu and Kashmir by Indian armed forces,
an offensive mission to flush out militants in the state. While this Operation was going
on, 2018 emerged as the most violent year in Jammu and Kashmir in a decade.
Yashwant Sinha, India’s former finance minister and BJP leader, and a frequent visitor
to Kashmir, said on December 30, 2018 that India has been quelling rebellion in

% The New York Times. 2 Killings stoke Kashmiri rage at Indian force. 2009 August
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Kashmir by the use of brute force. He said that the present Indian government believes
only in the use of force “to solve problems, not consensus, not democracy, not Insaniyat
(humanity) but sheer use of brutal force to kill as many as you can.”’

The long pending conflict in Jammu and Kashmir continues to take human lives every
year, with no end in sight. According to the data from APDP and JKCCS, a total of 4042
people have been killed between 2008 and 2018 in Jammu and Kashmir. 1067 were
civilians, 1898 militants and 1077 armed forces personnel.

I11. Contexts of Torture

As will be clear from the above description of the use of torture, collective punishment
and inhuman treatment (such as the use of human shields) in the various phases of the
counter-insurgency warfare in Kashmir, these have occurred in a variety of specific
contexts. This could be during interrogation, CASOs or crackdowns, or in the form of
forced military labour particularly in remote rural and border areas. In this section, we
look more closely at some of these contexts, as well as the relationship of torture with
other widely prevalent forms of human rights violations particularly illegal detentions,
enforced disappearances and custodial deaths.

a. Intensive Militarization

The densely militarised Kashmiri context involves a complex grid of police and other
armed agencies deployed on counter-terrorism or counter-insurgency duties including
Central Armed Police Forces, Border Security Forces and community based state-
militias, such as Village Defence Committees and pro-government militants or Ikhwan.
APDP and JKCCS has estimated that between 650,000—750,000 armed forces (including
military, police, paramilitary and pro-government militias), are deployed on the ground
in Jammu and Kashmir under the counter-insurgency policy of ‘force saturation’ and
‘area domination’, making it the most densely militarised conflict zone in the world.”® In
Kashmir the landscape is dotted with permanent and temporary military establishments
such as air-fields, firing ranges, camps, barracks, bunkers, check posts, many of which
function out of former civilian facilities such as university campuses, stadiums, cinema
halls, schools, hospitals, recreational clubs and government rest houses.””' " In January
2018, the State government disclosed in the Legislative Assembly that about 21,400
hectares (i.e., 214 square kilometres) of land was under the illegal occupation of the
armed forces in Jammu and Kashmir.'®' The government obviously through this figure is
only highlighting its concern on the land which is illegally occupied by army, but in fact
the land which army has acquired through legal procedures also amounts to around
19,000 hectares, therefore the total land held by armed forces in Jammu & Kashmir is
more than 40,000 hectares (i.e. 400 square kilometres, which in size is larger than 12
smallest sovereign nations of the world).

97 Kashmir Indepth. “Kill as many people as you can”.Use of force to quell rebellion in Kashmir is the state policy of
India. Former BJP Minister Yashwant Sinha. 2018 December.
http://kashmirindepth.com/kill-as-many-people-as-you-can-use-of-force-to-quell-rebellion-in-kashmir-is-the-state-
policy-of-india-former-bjp-minister-yashwant-sinha/
#IKCCS. Structures of Violence. 2015; Page 14.
glgttps://ikccs.ﬁles.wordpress.com/2017/05/structures-of-violence-e28093-main-rep0rt.pdf

Ibid.
5K CCS. Occupational Hazard. 2015,
https://jkces.files.wordpress.com/2017/05/occupation-hazard-jkccs.pdf
%1 Greater Kashmir. 4,28,000 kanal land under illegal possession of forces in J&K: CM. 2018 January.
https://www.greaterkashmir.com/news/front-page/4-28-000-kanal-land-under-illegal-possession-of-forces-in-j-k-
cm/271849.html

37



Torture: Indian State’s Instrument of Control in Indian-administered Jammu & Kashmir

Armed forces personnel are officially or unofficially empowered to arrest, detain,
question and search, damage and destroy civilian persons and property with no
accountability. Detention (both unrecorded and lawfully recorded under special security
laws, such as Public Safety Act, 1978) as an instrument of intelligence gathering is a
central component of policing and counter-insurgency. Along with police stations and
sub-jails, specialised custodial locations in almost every military camp or police station,
such as ‘joint interrogation centres’, and clandestine interrogation facilities are sites of
torture. The methods and patterns of torture, as well as it’s reporting shows certain
variations between various parts of the region. It is reflective of the different
topographies, kinds of militarisation and aims of the counter-insurgency operations in
these areas. Thus, in urban areas in the Kashmir valley, much of torture and inhuman
treatment is either related to interrogation or intimidation of the population, and to
prevent the spread of the militancy in the interiors. Border villages or those on militant
infiltration routes particularly in the northern districts of valley on the other hand have
had a history of violent crackdowns and use of mass torture in the 1990s. Gaining
information related to infiltration, and militant movements, is the main operational
reason cited for the use of “interrogation”. Military and paramilitary camps and police
stations, as well as centralised locations such as the JICs recur as the sites of
interrogation, while crackdowns and post-encounter protests are common sites and
contexts. However, in the remote and mountainous areas, particularly in Jammu division,
which have been difficult to access by human rights investigators, militarisation is even
more intensive and forms of collective punishment such as forced labour in camps, is
also very common alongside the forms such as rape and interrogational torture seen in
the valley.

The following box which contains the details of military camps and establishment in
areas in Jammu and Kashmir, namely Shopian in Kashmir and Banihal in Jammu, shows
the density and intensity of such excessive militarization and the omnipresence of
military establishments in Kashmiri everyday lives.

List of camps from Shopian District and Banihal Tehsil from Ramban District

Camps in Shopian District

Shadimarg Army (44 RR)
Sangerwani Army (44 RR)
Mastpora Army (44 RR)
Balpora Army (44 RR)/CRPF
Sanimarg Army (44 RR)
Aglar Army (44 RR)
Pahnoo Army (44 RR)
Bihibagh Army (44 RR)
Chilipora Army (RR)
Dachoo Army (RR)
Nagbal Army (RR)
Dhobipora Army (RR)
Lassipora Army (RR)
Peer Ki Gali Army (RR)
Dubjan Army (RR)
Chowgam Army (44 RR)
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Sedow Army (44 RR)
Kousarnag Army (44 RR)
Nagisharan Army (44 RR)
Keller SOG/CRPF/ Police Station
Keelgam SOG
Imam Sahib SOG
Gagren SOG/JAKLI
Zainapora SOG/CRPF/ Police Station
Hirpora SOG/Police Station
Maintown Shopian (Hospital Road) Police Station
Mantribugh Army (34 RR)
Camps in Banihal Tehsil
Naugam Army
NaugamNagri Army
Jawahar Tunnel Army
Chareel Army
Shafa Pani Transit Camp
Lamber Army
Kaskoot (Balnad) Army
Karawa Army
Chapnadi Army Now removed
Amkoot Army Now removed
Thachi Army Now removed
Thakar Basti Chapnadi Army
Tetnihal Army
Kralchihal Chamalvas Army
Khan Mohalla Chamalvas Army Now removed
Niksihal Chamalvas Army Now removed
Neel Top Army
Zradi Army
Ramsoo Army Now removed
Digdol Army
Mangot Army
Shaggan Army Now removed
Khari Army
Shagan Army Now removed
Paristan Army
Ukharhal Army
Fago-Hinjhal Army Now removed
Dodegam Army
Main town Banihal Police Station
Ramsoo Police Station
Pogal Area
Gohalla Army Two camps earlier, now only
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one
Koot Army Two camps earlier, now only
one
Trigam Area
Kumla Army Now removed
Buzla Army Now removed
Lablotha Army Now removed
Sumbarh Area
Varnal Army Now removed
Bajjmasta Army
b. Torture, Illegal detentions, Custodial Deaths and Enforced Disappearances

Detention, particularly prolonged unrecorded detentions for the purpose of custodial
interrogations, has been a continuing and constant feature of the counter-insurgency
policy. It bears a close causative correlation to the high occurrence of custodial deaths
that have been reported in Kashmir since the commencement of counter-insurgency
operations. Many such detentions are entirely lawless, without any basis in law
whatsoever. Moreover the existence of extraordinary legislations, which dilute the
requirements of the Indian and Jammu and Kashmir constitution and the Criminal
Procedure Code, and are in violation of international human rights standards with respect
to the rights of detainees, creates a moral and legal climate where prolonged, pre-charge
and without charge detentions are legitimised.

The Terrorist and Disruptive Activities Act (TADA), enacted in 1985 and extended to
Jammu and Kashmir in 1987, allowed for detention for investigation for up to one year
without charge (under normal laws that period is limited to a maximum of 90 days).
People could be arrested on mere suspicion and held for prolonged periods in police
custody. Indian law normally restricts police remand to a maximum of 15 days (section
167 Code of Criminal Procedure), but TADA extended the period to 60. While the
normal law required a judicial magistrate to authorize a detention, TADA transferred
these powers to a “Judicial Magistrate, Executive Magistrate or Special Executive
Magistrate”, thus severely limiting the judicial control over TADA detention.

After the repeal of TADA, another special legislation the Prevention of Terrorism Act
2002 (POTA) which provided for similar draconian and unconstitutional detentions was
enacted via an ordinance after the attack on the Indian parliament in 2001. The practice
of “Open FIRs”, whereby unidentified and unnamed number of “suspects” could be
arrested at will and detained indefinitely, was endemic in Kashmir in the 1990s, as has
been described above. As with TADA, the prohibition of extra-judicial confessions, a
measure specifically devised under British Indian evidence laws to guard against
custodial torture, was diluted allowing for confessions made to police officials of a
certain rank to be made admissible. After the repeal of POTA in 2004, Unlawful
Activities Prevention Act (UAPA) was amended to allow similar divergences from the
long-standing norms of criminal and human rights law. Unsurprisingly, many detainees
held under these special legislations have accused officials of extracting forced
confessions, using brutal third-degree methods. One of the most well known and
publicised of such cases is the confession under torture of S.A.R Geelani, Afzal Guru
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(for details see Annexure 1), and Showkat Guru accused of the 2001 attack on Indian
Parliament.'**

In October 1994, a Jammu and Kashmir High Court judge, S.M. Rizvi, ruling on a
public interest petition alleging widespread torture and arbitrary detention of detainees,
observed:

“The Police agencies and the administration appear to have thrown to
winds the rule of law. All sorts of illegalities are being committed by
them and even criminals and terrorists may be ashamed of them. The
High Court is replete with such complaints and many of which stand
substantiated. Hundreds of cases have been brought to my notice where
the detenues are in illegal detention. Despite the strong directions of this
court they are not be[ing] released... Scores of cases are pending wherein
the detenues have been allegedly done-away with after arrest. For years
the detenues are languishing in jails/Sub-jails and interrogation centres
without any legal authority. In short, there is total breakdown of law and
order machinery.”

- (Order of the High Court of Jammu and Kashmir, Srinagar, October
17,1994, High Court Petition No.840/94, Jalil Andrabi vs State).'"?

As early as 1993, Amnesty International drew the connection between this pattern of
routine arbitrary detentions and unrecorded detentions, torture and enforced
disappearances. Amnesty reported that thousands of young men were being held without
any record of detention in the police stations, interrogation centres, jails and sub jails.
The main factors prompting their arrest was their religious affiliation (Muslim), sex, age,
and place of residence, if within areas associated with the activities of armed secessionist
groups. People illegally detained were not brought before a magistrate within 24 hours
of arrest, as mandated by the Indian Constitution and Indian and Jammu and Kashmir’s
Criminal Procedure Codes. It described how when required to respond to a Habeas
Corpus petition, filed in hundreds in this period, police sometimes retrospectively
registered a First Information Report (FIR) acknowledging the arrest, changing the
actual date to a later one, usually the day before the detainee is eventually brought before
the magistrate.'**'*>'° It found that, “Torture is a daily routine for the vast majority of
thousands of men and women who have been arrested in connection with the campaign
for Kashmir's independence or for the state to join Pakistan. Scores of women claim that
they have been raped.”'"’

This continues to be the pattern of illegal detentions and falsified arrest records that is
followed to this day, though the targets of such arbitrary detentions has shifted from
suspected militants to militant ‘sympathisers’, Over Ground Workers (“OGWs”) and
‘stone pelters’. These persons are repeatedly booked in multiple cases under different

102 Chakravarty 1. Fact sheet: What you need to know about SAR Gilani, Afzal Guru and the 2001 Parliament attack case. Scroll.in.
2016 March.
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sections of the Ranbir Penal Code (RPC), which are associated with rioting (e.g.
Sections 147, 148, 149, etc.). Sometimes, they are booked under more serious sections
like 307 RPC for attempt to murder. Not only are these young people, many of them
juveniles, subjected to verbal abuse and coercive and inhuman treatment such as
overcrowded cells and contaminated food but they are also subjected to physical and
sexual torture. Such detentions are also often used to extort money from the families of
these youngsters, with the promise of better treatment or even release if the demands for
bribes are met. Joint Interrogation Centres, and special counter-insurgency police
stations, whose jurisdictional oversight is not disclosed, bolster the systemic and
widespread impunity, and official secrecy with regard to custodial interrogation
methods. In addition, several police station based lock-ups or cells within or attached to
police station premises are officially designated as ‘sub jails’ by notification, thus
blurring the traditional strict demarcation between judicial remand (custody under prison
authorities in jails) and police remand (custody for investigative purposes in police
stations) and enabling greater abuse and lack of judicial scrutiny of the investigative
process.

In the past two years, thousands of Kashmiris, mostly below the age of 25 years, have
been detained by Jammu & Kashmir Police and different units of Indian armed forces.
The state resorted to indiscriminate mass arrests, and nocturnal raids on restive
neighbourhoods, particularly during the mass uprising in the summer of 2016, with an
estimated 8000+ civilians under illegal detention including more than 582 under the
Public Safety Act, 1978'%*— a preventive detention law, internationally condemned as a
“lawless law”.

Both Human Rights Watch (1993) and Amnesty International (1995) drew a direct
correlation between the extremely high figures for custodial death and extra-judicial
killing in Kashmir, with the widespread phenomenon of illegal and arbitrary and
incommunicado detentions, coupled with the pervasiveness of brutal torture methods in
custody. Amnesty International stated that the severity of torture meted out by the Indian
armed forces in Jammu and Kashmir was the main reason for the number of deaths in
custody.'” These deaths (and permanent disabilities such as amputations) were not
caused only as a result of the direct effects of the physical abuse, but also due to the lack
of medical access, and the inhuman and unhygienic conditions of illegal detention in
dark, overcrowded cells where chances of untreated wounds becoming infected and
gangrenous was extremely high.

According to estimates by Association of Parents of Disappeared Persons (APDP), a
constituent of JKCCS, more than 8000 people have been subjected to enforced or
involuntary disappearances since 1990'"°. On June 22, 2016, the then Chief Minister
Mehbooba Mufti, in her written reply in the state legislative assembly stated that there
were 4587 ‘missing’ persons. She claimed that these ‘missing’ persons had crossed over
to Pakistan administered Kashmir for arms training, a claim strongly refuted by the
relatives of the disappeared. Instead of probing the cases of disappeared persons,
successive governments have repeatedly tried to obstruct inquiries and disseminate false
and unverified information as to the whereabouts of the disappeared.

181K CCS. Annual Report. 2016.
http://jkccs.net/wp-content/uploads/2018/03/2016-Human-Rights-Review-JKCCS.pdf

19 Amnesty International. India: Torture and Deaths in Custody in Jammu and Kashmir. 1995; Page 2.
13K CCS. Alleged Perpetrators. 2012.
https://jkccs.files.wordpress.com/2017/05/alleged-perpetrators.pdf
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Through this present research as well as previous documentation efforts, it becomes
clear that most of these enforced disappearances can be related to state efforts to secretly
dispose of bodies of victims of custodial torture, in order to destroy the most telling
evidence of widespread state criminality. In the early 1990s, hundreds of bodies were
found dumped in ditches, or thrown in water bodies weighed down with stones, bearing
marks of unnatural death or routinely used torture methods like electrocution,
mutilations and burnings.

Many of these were officially attributed to “encounter killings” or “militants” though the
evidence of torture as well as the fact these were persons often picked up by state forces
during ‘crackdowns’ or last witnessed alive in armed forces’ custody, pointed to a
different truth. Statements by grave diggers, forced by the state to bury unidentified
bodies in mass and unmarked graves throughout Kashmir, often refer to the fact that a
majority of these bodies which the state claims to be of ‘militants’ killed in encounters,
bore marks of severe torture techniques and unnatural death, including signs of blunt
force trauma, burning, close range gunshot wounds, tying and suspension, electrocution,
and mutilation."'' Co-detainees who were often the last persons to see a particular
disappeared person alive too have frequently given testimony asserting to the fact that
they had been tortured. Such testimony recurs throughout this report. Far from being a
past phenomenon that happened only during the worst years of the counter-insurgency
campaign in the early 1990s, this well documented cycle of illegal detentions, torture
and disappearance continues unabated.

A case of torture and disappearance, which took place in 2017, was that of Nasrullah
Khan and Manzoor Ahmad Khan from Kupwara in north Kashmir. Both the men were
detained in the afternoon of August 31, 2017 by army (27 Rashtriya Rifles) from
Trehmokh Camp (after entering their details in the army ledger which is required of
anybody who passes through the camp). Nasrullah was thrown out of the camp at 9 pm
the same evening in a near comatose condition. He was treated at Sher-e-Kashmir
Institute of Medical Sciences (SKIMS), Srinagar where he was diagnosed with
Rhabdomylosis. He stayed in the hospital for 27 days after which his condition
stabilized. Manzoor Ahmad Khan is still disappeared. In a reply to the Jammu &
Kashmir High Court on November 25, 2017 the Commanding officer of 27 Rashtriya
Rifles denied having arrested him. However, according to a police report submitted to
Jammu & Kashmir State Human Rights Commission (SHRC), in December 2017, he
was still in the wrongful confinement of army. This is an excerpt from the statement
given by Nasrullah’s family to APDP and JKCCS researcher:

“We (family) saw Nasrullah in half-dead condition outside the army
camp. He had torture marks all over his body. He could not stand on his
feet. Nasrullah told us that he was beaten with a cricket bat. When
Nasrullah was asked about Manzoor, he said that Manzoor was kept in
another room and he had heard Manzoor’s screams while being tortured.
After sometime of hearing it, Nasrullah had fallen unconscious and does
not know what the army did to him (Manzoor). After that Nasrullah was
taken to Sogam hospital, Kupwara on the same night from where he was
shifted to SKIMS, Soura for advanced treatment.”' "2

"'video statement of grave digger, Ata Mohammad on file with JKXCCS.
125K CCS. The Informative Missive. 2017 September.
http://jkccs.net/informative-missive
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In 2016, four persons disappeared in the Kashmir valley, three of them during the mass
uprising. Three persons were recorded as disappeared though their bodies were later
found from different locations. In two of these cases, there were visible torture marks
found on the bodies of victims. Fayaz Ahmad Sofi, 45, son of Ali Mohammad Sofi,
resident of Naidyar, Rainawari, Srinagar disappeared on July 9, 2016 and his dead body
was later found on July 16 in Kangan, Ganderbal, 30 kilometers away from Srinagar.
According to Fayaz’s family, his hands were tied, grave injuries were visible on his head
and he had bruises all over his body. It appeared that he was tortured before being killed.
His family alleged he was being chased and arrested by the state forces. Another boy,
Aqib Ramzan, 17, son of Mohammad Ramzan Lone, resident of Lone Mobhalla,
Khonmoh, Srinagar disappeared on July 24, 2016 and his body was found on July 27. He
was tortured to death by the state forces before being thrown in Khonmoh Industrial
area. An FIR was registered in the case but the fate of the investigation is unknown.'"

In 2017, during India’s review under UPR (Universal Periodic Review) at the UN
Human Rights Council, despite the recommendation by various UN member countries,
the government of India refused to accept the recommendation for ratification of
International Convention for the Protection of all Persons from Enforced or Involuntary
Disappearances which India signed in 2007.

c. Repeated torture and re-victimization

Many victims of torture in Kashmir have been put through years of re-victimization i.e.,
a person is subjected to repetitive cycles of torture, harassment, frequent and illegal
detentions under multiple and repeated criminal cases or PSA detentions, remaining in
custody without charge, bail or trial for years, and sometimes, as in the case of political
leader Masarat Alam Bhat, more than 22 years. There is no escape route from this
repeated cycle, as once an individual is profiled as a threat, he is treated with constant
suspicion, and repeatedly detained illegally, on a routine basis. He may be required to
report at the police station at any time when there are reports of any protests or tensions,
whether he is involved or not. Children and young adults who are profiled as ‘stone
pelters’ are often routinely rounded up in neighbourhood sweeps or nocturnal raids, or
required to report to the police station on certain dates due to security considerations
such as Indian Independence and Republic Day. They are kept in over-crowded, poorly-
ventilated cells, routinely assaulted and subjected to coercive interrogation and torture
techniques including stripping, pulling out of nails, and beating on the feet to restrict
mobility. Family members of some of these youngsters are subject to constant extortion
and demands of bribes in order to secure their release, prevent an escalation from a
routine illegal detention in a nearby police station to formal detention of 6 months to two
years under the dreaded PSA, or to prevent them from being beaten and tortured in
custody. Numerous recent news reports point to the clear nexus between this pattern of
repeated revolving door detentions and torture (of themselves or their family members)
and a resort by young men to militancy as a means of escaping from this nightmarish
scenario. The following case study illustrates the intensity of this process of re-
victimization:

Zubair Ahmad Turray from Shopian was arrested for the first time in
2003 when he was just a 13-year-old school boy. The army from Town

13K ashmir Reader. Protests in Khonmoh over ‘murder’ of youth. 2016 July.
https://kashmirreader.com/2016/07/28/protests-in-khonmoh-over-murder-of=youth
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hall camp, Shopian, raided their house at night and detained Zubair. He
was detained in the camp for the night and tortured, which his family only
came to know about only when they saw torture marks on his body. He
had been directed by the army men not to tell anyone about the torture.
Next day the 44 Rashtriya Rifles from Chowgam Camp, Shopian again
came looking for Zubair. Since he was not at home, his father was
directed to present him at the camp, which he did. For about a month
Zubair was made to report at different camps regularly. After a month, he
was arrested by BSF from Bonur camp, Pulwama and detained for 4 days.
This time also he was severely tortured. He was not able to move his
arms; his clothes were torn when he was released. He had to take rest for
about a month to recover. He could not even eat by himself and had to be
fed. Zubair was arrested multiple times after that and tortured every time.
Once, Zubair even confessed to having some weapons hidden at his
home, just to get some respite from the torture. He was once sent from
Chowgam camp to Balpur camp, Shopian, where he was made to sit on a
burning heater and if he refused to sit, he was beaten mercilessly and
forcefully made to sit on the heater.

Zubair was arrested multiple times by Jammu and Kashmir Police and
SOG. He had 15 FIRs registered against him under different sections and
he served detention under PSA 9 times. Every time his PSA would be
quashed by the court, he would be illegally detained in a Police Station,
new charges framed against him and booked under another PSA. After
serving his last PSA, he was released on February 28, 2017 and asked to
report to CIK Humhama. He went there on March 4, 2017. He was again
detained illegally and sent to Police Station Shopian from where he was
shifted to Police Post Keegam. He was kept in illegal detention for
another three months. Finally he fled from Police Post Keegam on May 1,
2017 and joined Hizbul-Mujahideen militant group. Upon joining the
militant group, he released a video where he mentioned that he did not
want to be booked under one more PSA for no reason and thought joining
militant ranks was the only way out. Even his family and friends are of
the same opinion. Zubair was killed in an encounter on April 1, 2018.

d. Under Reporting

Most survivors of torture choose not to report what has happened to them for various
reasons, most importantly the fear of state reprisals and social stigma. Many feel lucky
to have escaped with their lives, and do not wish to invite further state attention to
themselves by speaking out. Therefore, unlike some other forms of heinous human rights
abuses like extra-judicial killings, enforced disappearances or the use of pellet shotguns
(indiscriminate and excessive force), torture is a state crime that often remains hidden
even from the media, unless the victim dies as a result of his injuries. Further as many
deaths due to torture related injuries are not immediate but may occur after years or even
decades, accurate figures of such fatalities and morbidity are extremely hard to estimate.

Furthermore, India has tried to stop the reporting of human rights violations meted out in
Kashmir by banning the entry of foreign journalists into Jammu and Kashmir, which has
been denoted as a “protected area” under Foreigners’ (Protected Areas) Order, 1958.
Foreign journalists need a permit from the Indian Ministry of Home Affairs to enter
protected areas. Reuters’ chief photographer at its New Delhi office, Cathal
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McNaughton was denied re-entry into India in December 2018 for the stated reason that
he had reported from Jammu and Kashmir without the special permit.''* Earlier the
Washington Post South Asia Bureau chief, Annie Gowen was denied the special permit
to report from Kashmir in the summer of 2018.'"

As most people who have been tortured don’t have any documents relating to their
arrests, or even medical records, even documenting torture is not easy. The detainees
would not get any treatment while in detention and if in some extreme cases, people
were hospitalized for treatment, they were not given any documents. When released,
they would seek treatment from private clinics for fear of profiling in public hospitals.

Though hospital based studies by doctors have provided some of the most valuable in-
depth information about the nature of torture, victims fear accessing the largely
government run public health system fearing further profiling and identification, as
plain-clothes’ policemen and informers usually patrol the hospital wards seeking to
identify ‘suspects’. This was also reported to be the case in the instance of pellet shotgun
victims who gave false names, or did not access the health system fearing further police
victimization. Physicians for Human Rights in its 2016 report observed, “Every doctor
interviewed by PHR stated that police, both uniformed and in plainclothes, were present
at hospitals and monitored protesters being admitted for treatment. They said police
sometimes asked for the names and registers of patients admitted at the end of the day,
and used the information to arrest those injured on the grounds that they had participated
in “unlawful assemblies.”''°

One of the most silenced aspects of torture in Kashmir is the widespread use of
sexualized torture and humiliation techniques such as stripping, parading naked,
photographing, electric shocks to the private parts, and forced sexual acts including
rapes and sodomy. Most victims prefer not to talk about torture at all due to social
stigma of such humiliation. During the research for this report, many torture victims who
suffered sexual abuse preferred not to talk about it or referred to it openly only with male
researchers.

Methodology

This report builds on the body of human rights documentation on torture in Kashmir
through an examination of 432 case studies, focussing on the trends and patterns, targets,
perpetrators, contexts and impact of torture in Kashmir.

The report relied broadly on the definition of torture as laid out in the United Nations
Convention against Torture (UNCAT), which states “the term ‘torture’ means any act by
which severe pain or suffering, whether physical or mental, is intentionally inflicted on a
person for such purposes as obtaining from him or a third person information or a
confession, punishing him for an act he or a third person has committed or is suspected
of having committed, or intimidating him or a third person, or for any reason based on

!4 K ashmir Reader. Pulitzer-winning journalist denied entry into India for travelling into ‘protected areas of Jammu
and Kashmir’. 2018 December. https://kashmirreader.com/2018/12/28/pulitzer-winning-journalist-denied-entry-into-
india-for-traveling-into-jammu-and-kashmir/

!5 Greater Kashmir. Washington Post India head awaits permission to cover Kashmir since June 22. 2018 August.
https://www.greaterkashmir.com/news/kashmir/washington-post-india-head-awaits-permission-to-cover-kashmir-
since-june-22/292194 html

"8physicians for Human Rights. Blind to Justice: Excessive Use of Force and Attacks on Health Care in Jammu and
Kashmir, India. 2016.

https://phr.org/wp-content/uploads/2018/09/Kashmir-Report-Dec-2016.pdf
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discrimination of any kind, when such pain or suffering is inflicted by or at the
instigation of or with the consent or acquiescence of a public official or other person
acting in an official capacity. It does not include pain or suffering arising only from,
inherent in or incidental to lawful sanctions.”'"’

The report primarily relied on a fieldwork based case study method where the research
mostly hinged on snowball sampling. The research, consisting of 432 cases that form the
basis of this report, was conducted for over 10 years, starting from 2007 alongwith other
work that was going on at APDP and JKCCS, with researchers visiting survivors and
their families in their homes and conducting both structured and unstructured interviews.
The data was collected in intervals due to other ongoing activities, which consumed all
the human resources available at the time. The final compilation of this report was
started in January 2017. Apart from APDP and JKCCS researchers, the fieldwork was
carried out by intern researchers and volunteers from various educational institutions.
The researchers worked in coordination with the other volunteers who, most often, were
the local residents of areas where fieldwork was conducted. Some of the volunteers were
the victims of torture themselves who knew some more torture victims, thus helping us
do snowball sampling in many cases. A few interviews were conducted at the APDP and
JKCCS office where the victim or their families visited for litigations in court or State
Human Rights Commission (SHRC). Due to the dearth of human resources, it was
impossible for the APDP and JKCCS researchers to visit many places, like some
districts in Jammu Division. Even when the researchers visited these areas, it was
impossible to visit more than once or twice. Therefore, the fieldwork in such areas was
conducted entirely by the local volunteers. In many cases, it even proved difficult to
convince people to work as local volunteers as it might sometimes prove to be “unsafe”;
many a times people backed out at the last moment or after one or two field visits to
their areas and researchers had to cancel the whole schedule.

Statements were elicited from the respondents initially through a structured
questionnaire (See Annexures 2) that sought to identify and seek basic information on
the methods, patterns, perpetrators and impacts of torture. The questionnaire was
administered by APDP and JKCCS researchers/volunteers and responses audio/video
recorded with consent from the respondents/victims/resource persons. In some cases,
where the victims did not want their identity revealed, confidentiality of the identifying
information was assured. Consent was obtained from the respondents. After the
structured interviews on the basis of the questionnaire, more detailed and unstructured
follow-up interviews were conducted with many respondents.

Other sources for understanding the background of torture in Kashmir and analysis of
the trends for this study include first-hand accounts from victims, signed statements from
eyewitnesses, legal documents from the Jammu and Kashmir High Court, findings and
documents filed before the SHRC, Annual Reports from SHRC, judgements of the High
Court of Jammu and Kashmir and reports from APDP and JKCCS like Terrorized:
Impact of Violence on the Children of Jammu and Kashmir, Structures of Violence,
Occupational Hazard, Alleged Perpetrators, and State of Human Rights in Jammu and
Kashmir. In order to identify general patterns and to explore the historical background,
interviews were also conducted with medical practitioners, lawyers, political and social
activists, historians and journalists. We further relied on scientific papers published in
international journals, reports in the Indian and Kashmiri press, Institute of Kashmir
Studies (IKS) reports, detailed reports from civil liberties groups based both in Jammu

7See for reference: https://www.ohchr.org/en/professionalinterest/pages/cat.aspx
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and Kashmir and in India, and reports from various international human rights
organisations. We have, to the extent possible, independently cross-checked and
corroborated the data from all the sources.

Numerous RTI applications were filed to different Jammu and Kashmir Government
departments for obtaining the relevant and official information. RTI application process
itself is a very cumbersome process''® where we filed many appeals to get the responses.
The information that was received has been used in different sections of this report,
although the response was denied to certain RTI applications, or incomplete information
was provided.

Aside from the narrative analysis based on these sources, information from the APDP
and JKCCS questionnaires and SHRC annual reports was compiled and classified into a
data set using Microsoft Access. Analysis to elucidate the trends and patterns of torture
perpetrated in Kashmir was based on this database. This analysis became the basis for
the graphs and charts that form a part of this report.

Shortcomings/Challenges

This report does not claim to be a comprehensive sample or survey-based study but
provides an overview of the nature and patterns of torture including the various shifts,
and inclusion of different perpetrating agencies. In Kashmir, an on-going and active
conflict, it is very complicated for the human rights organisations to work in the field.
Most of the cases of torture in Kashmir go unreported due to many factors, the most
important being fear of reprisals from the perpetrating agencies. Another factor which
made this study (and all such studies) particularly difficult is the victims’ loss of faith in
the institutions, and their loss of hope in getting any redressal or reparations. Many
victims who chose to report the torture have talked about it so many times and for so
long that they deem it futile to talk anymore. It was only after explaining the purpose of
this research to them, that many of them were convinced to give their testimonies.

Since many of the torture cases are related to sexual violence, some victims prefer not to
talk about torture at all due to social stigma associated with rape and sodomy. Even
during the research for this report, many torture victims who suffered sexual abuse,
preferred not to talk about it. When some of the men talked, they preferred to speak with
a male researcher only or used vague terms.

The number of cases from each area is not representative of the extent of torture
perpetrated in that area. As the sample for this report is based on a snowballing
methodology, relying on an initial pool of cases that came to our attention through a few
victims, volunteers and media reports, this data might seem biased towards certain
districts and areas. However, the uncertainties of working in an active conflict were
always involved. For example, it became increasingly difficult for the researchers to visit
southern Kashmir due to the uncertain situation prevailing there for some years now.
Visiting north Kashmir became comparatively easier and hence there is more data from
those areas. Since the fieldwork was conditional upon accessibility, it was particularly
difficult to visit areas near the Line of Control (LoC), Chenab valley and Pir Panjal

"8 The Times of India. RTI rank: India slips a spot to No. 6. 2018 October.
https://timesofindia.indiatimes.com/india/rti-rank-india-slips-a-spot-to-no-6/articleshow/66172060.cms;

See also: Hindustan Times. Is the RTI law in danger of losing its might? 2017 July.

https://www .hindustantimes.com/india-news/is-the-rti-law-in-danger-of-losing-its-might/story-
6HhIHRG3Imulg9ZagiU6aJ.html
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districts in Jammu division. The areas near the LoC are heavily militarised and under
constant surveillance which makes it difficult for human rights organisations to work
there without attracting trouble for themselves from the state agencies.

Another bias that may be apparent from this data is the under representation of torture in
the recent years. Talking to the people who have been tortured in recent years posed
another hurdle as many of these people (mostly boys below 20 years of age) are under
continuous surveillance, and prefer silence over seeking redressal. Many of these torture
survivors have to report regularly to their local police stations and feel insecure in
talking to human rights organisations. The cases that are reported in the media are
miniscule and mostly only those cases are reported which are associated with some other
form of human rights violations, like disappearances or killings.

Representation of women torture survivors in the data set may also seem biased. It
proved more difficult for the researchers to elucidate testimonies from women torture
survivors. Women mostly prefer not to talk about the torture they have endured, perhaps,
for the fear of bringing disrepute to their families, according to the existing narrative
about reporting women sexual violence.

There is a severely limited literature available about torture in Kashmir. The violence
and the use of torture has been normalised in Kashmir due to the long duration of the
conflict and the impunity that the perpetrators enjoy. Many people feel “lucky” to have
gotten away with “only torture” and thus, chose not to talk so that they don’t invite the
State’s wrath. Only a few, most horrific torture cases have been reported in the past by
some international human rights organisations like Physicians for Human Rights and
Amnesty International. A 2012 report by The Citizens’ Council for Justice, Atrocity and
Suffering is the only survey-based report of 50 villages in North Kashmir, which gives
an insight into the widespread use of torture in Kashmir.

Taking these limitations into account, this report has attempted to bring together
survivors’ accounts of varied forms of torture, the sites and methods, the impunity that
the perpetrators enjoy, essentially highlighting the systemic and systematic ways in
which it is carried out, and pressing for accountability in the face of state denial and
obfuscation.
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Chapter 1: Patterns of Torture

Torture has been used by the Indian State in Kashmir as one of the most widely used
instruments to exercise control and inflict physical and mental pain over a population
that is fighting for their right to self-determination. It has been used to terrorize the entire
population, intimidate them, interrogate them, coerce confessions, or punish them for
being seen as sympathizers of the resistance movement. From the turmoil in 1947, which
saw a suspension of civil liberties and arbitrary detentions under the Emergency
Administration, to the terror unleashed in the 1950s and 1960s against members of
certain political and religious organizations, to the systemic repression and mushrooming
of ‘interrogation centres’ in the 1970s, continuing through the 1980s’ detention and
torture of political activists, to the massive identification parades common during early
1990’s, to the thousands of detentions in the post-2008 period to quell popular uprisings
— torture deaths, disappearances, and marking of the Kashmiri body and psyche with
violence have been intrinsic to the Indian State’s rule over Kashmir.

Over the decades of its violent control over Kashmir, the Indian State has attempted to
hide these ‘sights, sounds, and smells of the body in pain’''’ behind the fagade of a
modern, liberal and democratic State. On their part, the victims are usually reluctant in
reporting the atrocities due to the fear of reprisal at the hands of State forces. Even
though torture is widespread, and severe in many cases, only a miniscule number of
survivors opt for medical help, fearing investigation that can lead them to unending
episodes of reprisal and interrogation at the hands of the State.

Purpose of Torture
a. Torture as Routine State Practice

Ever since the Indian forces landed in Kashmir in 1947, the State has attempted to
integrate Kashmir into its idea of a ‘secular’ nation with the Muslim-majority valley
being a proof of such credentials it claims. One of the state’s practices to ensure
obedience to this idea has been the widespread use of torture. Rather than torture being
seen as the Indian State’s “response” to a popular armed rebellion or a “retaliation”
against the armed fighters and their civilian supporters, it has to first be seen within a
context whereby the State itself is the instigator of human rights abuses, including
torture, because it sees them as essential to maintaining its legitimacy by means of
coercion. Torture has been especially normalized in the CASOs where family members
are beaten, houses looted, property destroyed, an attack at the foundations of the civilian
structure seen as the enemy ‘other’, and to be dehumanized by violence. Given how
common this is, the state has not just made use of specific interrogation centres or safe
houses to inflict torture; the practice has extended to people’s homes as well, making it a
common ritual of the state to dismember the support structure of militancy.

Victims have been randomly picked up, tortured and never even told what they were
tortured for. A 17 year old boy, for example, was arrested in May 2017, taken to Police
Station Batamaloo, where he was beaten and verbally abused for two days (Case 389).
The boy was not told why he had been picked and detained. He hasn’t been able to find
out since either.

"Garland D. The Problem of the Body in Modern State Punishment. Social Research. 2011. 78 (3): 767-798.
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Abdul Rashid Dar was picked up from his house in Ganderbal in 1993 by BSF personnel
from a nearby camp (Case 45). He was tortured for two days, released, only to be killed
by Ikhwanis the same day. The family has no idea why he was picked or killed.

As this report reflects, torture has been a routine part of the State practice. Besides
individual perpetrators, there is an entire structure in place forming the basis of a state
torture system, providing impunity to the perpetrators, facilitated by overlapping
institutions, governmental and non-governmental actors. It is this impunity that then
seeps down into the ‘normal’ criminal cases. As Cases 192 and 196 demonstrate, a case
of theft saw the two accused minor boys, Ishfaq, 13, and Irshad, 14, being subjected to
severe torture in the police station. Ishfaq’s arms were tied behind his back and his
buttocks and the soles of his feet were beaten for about 15 minutes. His head was dunked
into water that had chilli powder mixed into it. Irshad was forced to lie on a large sheet
of iron to which they applied an electric current for 15 minutes. His head was dunked
into water mixed with chilli powder, after which his stomach was trampled upon causing
him to throw up blood and water.

For a system to which violence is so intrinsic, it comes as no surprise that ‘non-political’
detainees have been subjected to torture as well.

b. Torture for Punishment and Reprisal

People in Jammu and Kashmir who live on the Line of Control (LoC) have had to
survive the shelling, firing, arrests, tortures, rapes or forced disappearances, as front-
liners, yet the problem of access has resulted in them being pushed to the margins of
these narratives. This is not to say that in other parts of Kashmir, women, men and
children have not been killed and tortured in reprisal attacks by state forces, but only that
the practices extend across the territory. In this procedure of retaliation by state forces
where they are involved in revenge and counter revenge activities, it is not just that
many innocents lose their lives, but many others are left to live a life with mutilated
bodies, a life of fear, intimidation and torture.

Out of 432 case studies in this report, at least 50 victims were tortured as a measure of
reprisal and/or punishment. Abdul Rehman Bhat (Case 54) from Narbal, Budgam was
picked up by 2 Rashtriya Rifles on June 20, 2008. He was arrested and subsequently
tortured as an act of revenge by the armed forces personnel who had suffered heavy
casualties because of an IED blast at Narbal crossing, on the outskirts of Srinagar. After
the incident, along with Abdul Rehman the armed forces personnel also beat up
hundreds of men and arrested many under the pretext of investigation.

Atta Mohammad Naik, Ameera Lone, Shafiga Banoo, Mohammad Ramzan, Ghulam
Qadir Lone, all from Manthori, Doda were tortured on February 9, 2004 by personnel of
8 Rashtriya Rifles of Indian army. This was a reprisal attack on the villagers after some
gunshots were fired in the area. The armed forces personnel came barging into the
village and indiscriminately tortured many villagers. They were beaten with sticks and
rifle butts. Ghulam Qadir Lone received a head injury, leaving him unconscious. He got
nine stitches and was hospitalized for 11 days. His son, Mohammad Ramzan was also
tortured and has constant back pain and cannot walk longer distances. His daughter,
Shafiga Banoo was left with an injured toe and is still unable to walk properly. Ameera
Lone received multiple injuries when he was beaten ruthlessly, including a serious head
injury for which he remained hospitalized for 12 days.
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Irshad Ahmad Ganai (Case 191) from Baramulla was picked up alongwith his brother
when there was a firing incident outside the Indian armed forces camp. He and his
brother were tortured in front of each other. Both of them were severely beaten and also
given sustained electric shocks. Javaid Ahmad (Case 206) from Hajin was picked up in
1995 by Ikhwanis headed by Kuka Parray when there was a grenade hurled on a group
of Ikhwanis. A day before he and his friends were distributing photographs among
themselves of a trip they had made to Gulmarg. The lkhwanis suspected that Javaid and
his friends' distribution of photographs was the hatching of a conspiracy to hurl the
grenade. They picked them all up one by one and tortured them. Javaid and his friends
were blindfolded, beaten and burnt with hot iron rods before they were released.

These reprisal attacks are as common today as they were in the 1990’s. In one such
incident in 1993, more than 200 shops and houses were burnt in Lal Chowk area of
Srinagar, after militants had attacked an empty building'*’, which was previously used
by armed forces. This practice of retaliation against the civilians continues till today. On
September 5, 2018, government forces ransacked houses of neighbours of an active
Hizbul Mujahideen militant, Lateef Ahmad Dar in Awantipora area.'”' Many people
suffered severe injuries and were hospitalized later.

In the 2016 mass uprising in Kashmir, some boys who were injured, mostly by pellets,
would give fake names at the hospitals where they were treated, for fear of reprisals
from the State. Consequently all their medical documents contain fake names and this
has become a hurdle for some of them in getting any compensation.'**

c. Torture for Information Gathering

Torture has been used extensively in Jammu and Kashmir for obtaining information or
coercing confessions from the detainees. Article 15 of the United Nations Convention
against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment
(UNCAT) states, “Each State Party shall ensure that any statement which is established
to have been made as a result of torture shall not be invoked as evidence in any
proceedings, except against a person accused of torture as evidence that the statement
was made.” Thus under international law, any confessions made under torture are not
admissible as evidence in the court of law.

However, as is true of other conflict and war zones, in Jammu and Kashmir torture has
been used to gather information. The detained militants would be asked for the
whereabouts of other militants and also their weapons. The families, neighbours and
even friends of the militants would not be spared. They are often tortured and asked
about the same information.

Many studies have been conducted over the years, which prove that the information
obtained under torture in not reliable. In 2003, a CIA interrogator, Glen Carle said that,

120%ashington Post. Kashmir's brutal and unpublicized war. 1993 June.
https://www.washingtonpost.com/archive/politics/1993/06/07/kashmirs-brutal-and-unpublicized-war/6€937d23-2632-
4498-8f1f-6¢198d6ddc40

12IK ashmir Monitor. Forces ‘ransack’ militant’s house, ‘thrash family members, neighbours. 2018 September.
https://www.thekashmirmonitor.net/forces-ransack-militants-house-thrash-family-members-neighbours/

22Greater Kashmir. ‘Fake’ identity diminishes pellet victims’ chance to get compensation. 2017 August.
https://www.greaterkashmir.com/news/kashmir/-fake-identity-diminishes-pellet-victims-chance-to-get-
compensation/256895.html
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“Information obtained under duress is suspect and polluted from the start and harder to
o 9123
verify.

In this research atleast 118 out of 432 victims of torture said that they were tortured to
provide information about their militant relatives, or were forced to own affiliation to
militants, or provide information about militant associates or to provide the weapons of
the militants. 11 of the 432 torture victims said that they were forced to make
confessions of crimes, which they were not involved in. The data in this report also
shows that some victims gave fake information to the interrogators just to get some
respite from torture and pain.

Rouf Ahmed Bhat (Case 366) from Srinagar was picked up for the second time on April
8, 1996 by the SOG (He had previously been arrested and tortured in November 1991).
He was taken to the Air Cargo SOG camp, Srinagar. When he was tortured continuously
for eight hours, he falsely admitted to having a weapon at his home. During the torture,
he suffered a fractured hand, was subjected to hanging by neck and given electric shocks
to genitals. As no weapon was recovered from his home, he was again brought to the
camp and tortured for another 18 days.

In a similar case, Sheikh Igbal Phiroz Ahmed (Case 402) from Srinagar was arrested in
January 1994 by 2 Grenadiers of Indian Army. His torture began soon after he was
arrested. Cold water was poured on his back and the men started to beat him with
wooden planks. He was stomped upon. He was electrocuted in his genitals and chest, as
two men stretched his legs to 180 degrees and administered the electric shocks. Due to
the torture, he falsely admitted to having a weapon. The army could not find any weapon
as Igbal had lied about it. He was then tortured again.

Another case where the victim falsely admitted to knowing about weapons is of
Mohammad Shafi Hajam (Case No 282) from Anantnag who works as a barber. During
the torture, Officer Malik from CBI questioned him about weapons. Even though he
initially denied having any knowledge, after being tortured for long, he said that the
weapons were in a ditch next to his shop. The next morning, he was taken to the spot,
where the ditch was filled with human refuse. The army personnel made all nearby
inhabitants and shopkeepers enter the ditch. The victim too was forced to go inside and
bring out the weapons, which of course weren’t there. They were made to search from 9
am till 5:30 pm but they couldn’t find anything. Consequently, Officer Malik banged the
victim’s head against a rock and broke some of his teeth near the ditch itself. He was
then taken back to the camp and tortured.

Methods of Torture

Over the decades, the Indian armed forces have inflicted a wide range of torture
techniques on the Kashmiri population. During the research for this report, it was found
that Kashmiris have been subjected to many different forms of physical, sexual and
psychological trauma which can be categorised into torture or other cruel, inhuman, or
degrading treatment as defined in UNCAT."** According to Metin Basoglu, a leading

B Newsweek. Science Shows That Torture Doesn’t Work and Is Counterproductive. 2016 August.
https://www.google.com/amp/s/www.newsweek.com/2016/05/20/science-shows-torture-doesnt-work-456854.html
124 See for details: Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment
https://www.ohchr.org/en/professionalinterest/pages/cat.aspx
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authority on the subject of torture, inhuman and degrading treatment causes the same
severity of mental suffering as different forms of physical torture.'>

The UN Istanbul Protocol'*® (2004) sets out the many forms of torture to which people
may be subjected and which cause physical and psychological suffering, including blunt
trauma, positional torture, burns, electric shocks, sexual violence, humiliation, threats,
behavioural coercion, among others. Many reports, including this research, show that the
vast majority of these have been applied in the state of Jammu and Kashmir. Those in
detention are most at risk as they are vulnerable to the stress of being kept in appalling
conditions, assaulted, humiliated and threatened but the wider population has also been
subjected to many forms of abusive and degrading treatment, such as threats, destruction
of property and violence, especially during crackdowns by the military and other Indian
armed forces.

While it would be possible to compile a simple list of each torture technique used in
Jammu and Kashmir, it is the case that, as everywhere, in Jammu and Kashmir no
method of torture is used in isolation, but rather in a continuum. While physical torture
often affects a victim’s mental health, the use of psychological abuse often impacts a
person’s physical health and, according to the United Nations, “the distinction between
physical and psychological methods is artificial”. Also, people are almost always
subjected to a sequence or mixture of abuses: for example, interrogators may use verbal
abuse and threats, then beat them with hands and feet, then strip them naked, then
hanging by limbs and then electrocution. Therefore, while it is appropriate to mention
individual methods of torture, each method should be viewed as a part of a wider and
encompassing experience.

Suffice to say that those finding themselves in detention in Jammu and Kashmir are
vulnerable to solitary confinement, overcrowding, being forced to eat adulterated food,
consume degrading substances, lack of toilet facilities, psychological duress and
physical assault. They may be denied medical treatment and the visits of loved ones.
Those being questioned or interrogated by Indian armed forces are vulnerable to verbal
abuse and threats, physical assault, psychological abuse, sexual assault and other
degrading treatment: their property may be stolen or destroyed, their families beaten or
subjected to extortion. Members of the wider population are indiscriminately subject to
the destruction of their property, sexual assault, physical assault or looting as well as the
psychological torture of living in a constant state of anxiety caused by the on-going
conflict. The psychological impact of the impunity with which these crimes are
committed may, arguably, be regarded as itself being a form of torture as is the on-going
suffering of those who, in the past, have lost a loved one through “disappearance”.

While the case studies in this report indicate the widespread use of various methods of
torture and how they impact those who endure them, they should not be taken as a
complete account of the torture techniques used. Where acts of torture took place many
years ago, none of the subjects have been given justice or adequate compensation for
what happened to them in the past, which continues to have a major impact on their
lives.

125Basoglu M, Livanou M, Crnobari¢ C. Torture vs Other Cruel, Inhuman, and Degrading Treatment. Is the
Distinction Real or Apparent? Arch Gen Psychiatry. 2007. 64(3):277-285.
https://jamanetwork.com/journals/jamapsychiatry/fullarticle/482225

128 Istanbul Protocol: Manual on the Effective Investigation and Documentation of Torture and Other Cruel, Inhuman
or Degrading Treatment or Punishment.

https://www.ohchr.org/Documents/Publications/training8Rev 1 en.pdf
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During the research for this report the different forms of torture and other inhuman or

degrading treatments that Kashmiris have been subjected to over the years are enlisted in
the following figure:

Made to stare at high voltage lamp | 3
Threatened @ 10
Made to face harsh weather conditions directly = 11
Solitary confinement [J 11
Slits/incisions/cuts made with sharp objects = 12
Animals (dogs, rats, piglets,snakes) rubbed with body = 15

Chilli/salt/petrol rubbed on wounds/eyes/genitals/ = 15
Kept in dark/underground/poorly ventilated rooms = 17
Sleep deprivation =1 21

House ransacked/looted/blown up/burnt =3 23
Foreign objects inserted into rectum =1 23
Water-boarding =1 24

Forced Starvation/adulterated food/scarce food =3 29
Verbally abused =3 31

Forced to drink or eat (unacceptable) things =1 33

Flesh cut/skinned/Nails plucked out/beard (hair) =1 35

Trampled over =9 37

Forced to overdrink (chilli) water =3 37

Forced labour in detention =50 43
Blindfolded =0 48
Legs stretched 50 56
Body (parts) burnt =0 70
Dragged/slapped/kicked/punched/glass bottles broken =i 93
Head dunked in (chilli) water =mmd 101
Stress position/hands tied/feet tied/restrained to ground =TT 105
Hanged upside down/aeroplane s 121
Electrocuted in genitals T 127

Roller I 169
Stripped naked I 190
Electrocuted I 231
Beaten I 326

0 50 100 150 200 250 300 350 400
Number of Victims

Figure 1: Number of people out of 432 subjected to different forms of torture or other cruel, inhuman or
degrading treatment

Most of the people were subjected to more than one form of torture, carried out in
tandem. Physical beating, beating on the sole of the foot, stripping naked and suspension
from the ceiling are four widely and most commonly used procedures of torture carried
out by state forces in Kashmir after an arrest. Apart from verbal abuse which starts from
the time and place of arrest and seems to never end, the various forms of torture that are
used in Kashmir, and which this report details, are stripping the detainees naked or down
to bare minimum, followed by beatings with wooden sticks, iron rods or leather belts.

325 of the 432 torture victims in their testimonies said that they were beaten. The
instruments used were bamboo or wooden sticks, iron rods and leather belts. Beatings
were common and would continue for days together. 93 people said that they were
dragged, slapped on their faces, kicked, punched or glass bottles were broken on their
heads. 3 people had been pushed against a hard background, like a wall or piles of rocks.
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2 people had been pushed: one was pushed to make him fall down and strike his head on
the concrete floor and another was pushed down a hill.

People have been held in stress positions during detentions for days together. 121
victims said that they were hanged from the ceiling upside down. This method would be
called as “Aeroplane” where in a big wooden plank would be suspended from the
ceiling and the person under torture would be suspended from it with his hands and feet
tied. 105 people said that their hands and feet were kept tied for many days at a stretch
and some of them were also held down to the ground for hours together by many men.
Tarig Ahmad Dar (Case 415) who was arrested by Delhi Police Special Cell was kept
bound with iron rods and chains at night. The rod from stomach to neck was short.
Therefore Tariq was always bent forward and unable to straighten his spine. To add to
the misery, he was made to stand away from the wall, so that he could not lean on it. His
torture continued for 55 days. 56 of the 432 people said that their legs were stretched 180
degrees.

70 victims had been burned using different techniques. Most of these victims were burnt
using live cigarette butts, the scars of which they still carry. Acid was used on 2 people.
Hot handcuffs, melted candle wax, being forced to sit on a burning stove, were the other
methods used to burn victims. A victim (Case 147) from Anantnag said that when he
was arrested by lkhwan, he was stripped naked and petrol was poured on his body
including on his face. Then he was set on fire, leaving his body badly burnt and his face
completely disfigured. Bashir Ahmad (Case 90), who was arrested by Army in March
2001, said that boiling water was poured on his naked back, which was already wounded
due to the torture he had been subjected to earlier.

A staggering 231of 432 victims said that they were electrocuted during detention. 127
out of them had been electrocuted in their genitals. During CASOs in the 1990s, the
armed forces used to carry a portable battery alongwith them and it was used to
electrocute people who were tortured during these operations.

24 people out of 432 had been subjected to waterboarding. Jan Mohammad Parray (Case
207) from Doda said that water was poured on his face, which went in through his
nostrils. Mohammad Altaf Sheikh (Case 247) from Srinagar said that during torture, his
face was covered with a cloth and a bucketful of water was poured over it. Mohammad
Ramzan Shoosha (Case 276) from Sopore said that his mouth was gagged with a cloth
and a bucketful of water was poured on his face. 101 victims said that their head was
dunked in water repeatedly. Often times this water would be filthy or mixed with chilli
powder. They would swallow some of the water through their nasal cavity and mouth.
Abdul Rashid Dar (Case 44) from Pulwama said that he was arrested by BSF in 1992
and taken to a nearby river in Nilora. Here, they took his shirt off and put his head into
the water; and kept repeating the process for the next two hours.

169 of the 432 victims had been given the roller treatment. During this treatment, the
victims were restrained to the ground. A heavy wooden log or an iron rod was rolled
over their legs. It was pressed down by the weight of the torturers who would sit on the
opposite sides of the rod. This treatment caused serious breakdown of the muscle tissues
leading to cell necrosis. It also caused fractures. 37 victims said that they were trampled
over on their chest and abdomen. This was usually done after the victims were forced to
over drink water, sometimes mixed with chilli powder. This would result in them
vomiting out water along with blood causing chronic health issues to many.
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12 out of 432 victims had been subjected to slits and cuts on their bodies with sharp
objects. Some people received small incisions throughout their body. Ghulam Rasool
Lone (Case 166) from Baramulla was arrested by BSF. During his detention, one of the
interrogators slit Ghulam’s throat with a knife, and then stabbed him in the back once he
fell down. In that state, they threw Ghulam on the pavement in front of his shop in the
market. Abdul Rashid Parray (Case 49) was arrested by 9 Gorkha Rifles in 1993. When
he was arrested, he received bullet injuries in his throat, right arm and right hand fingers.
In this injured state, the army took him to a nearby orchard and tortured him. They tied
his arms and legs, and cut off his two injured fingers with a razor. During this, Rasheed
fell unconscious. 35 victims had their flesh cut (13), skinned (1), nails plucked out (9)
and beard (hair) shaved, plucked out or burnt (13). Sometimes more than one such
technique was used on the same person. Abdul Hameed Ahanger (Case 16) from
Baramulla was arrested by BSF in 1991. During detention after electrocution and
burning his body with cigarette butts, the flesh from his thighs and his nails was plucked
out with pliers.

15 out of the 432 victims had chilli, salt or petrol rubbed on their wounds, eyes or
genitals. Mushtaq Ahmad Wani (Case 319) from Sopore was tortured by the Army in
Watergam Camp Baramulla. After subjecting him to different torture techniques due to
which his body was covered in wounds, his wounds were rubbed with salt and chilli
powder. Manzoor Ahmad Natnoo (Case 220) from Doda was arrested by 8 Rashtriya
Rifles in 1994. He was stripped naked, beaten with iron rods after which the army
personnel pissed on his head and body.

48 victims were blindfolded at the time of detention or were kept blindfolded for a long
period during detention. 17 victims said that they were kept in dark, underground and/or
poorly ventilated rooms for many days together. Javeed Ahmad Lone (Case 205) from
Baramulla was detained first in JIC Baramulla and later shifted to Badami Bagh
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Cantonment Srinagar. In JIC he was kept, alongwith ten other detainees, in a 10x15 feet
room where all the windows were covered with thick cloth. The room was completely
dark. They would be taken out of the room twice a day only to be tortured in a separate
room. In Badami Bagh Cantonment, he was kept in an underground, poorly ventilated
room with thirty other detainees. All of them were kept naked and blindfolded. They
were taken out of the room once each day for torture.

3 victims were made to stare at a high voltage lamp while in detention. Ghulam Hassan
Sheikh (Casel41) from Baramulla, who was detained in G-Branch Baramulla, was
forced to stare at a high voltage lamp for about an hour. He was unable to see anything
for a long time after that. 11 victims were made to face harsh weather conditions like
snow or scorching sun. Nazir Ahmad Zarger (Case 338) from Anantnag was arrested in
January/February 1993 by Rashtriya Rifles during a cordon operation. He was taken to
the Khanabal Camp. He was kept in the grounds of the camp in the snow, along with 11
other boys who had been picked up on the same day. They were stripped right there and
beaten; and kept on the ground for several hours. Abdul Aziz Sheikh (Case 11) from
Poonch was summoned to 27 Rashtriya Rifles military camp in Potha, Poonch by an
officer named Purshotam on January 6, 1997. There he was beaten and his nails plucked
out. Then he was kept in a water tank in the open on a freezing winter night; the next
morning Aziz was dead.

While in detention 29 victims were forced to starve for days together. Even when the
food was given, it was adulterated or scarce. Jana Begum (Case 197) from Kupwara was
tortured continuously for 3 days by Jammu & Kashmir Police. Her hands and feet were
tied, head was dunked in water mixed with chilli powder and she was electrocuted. All
this while, she was not given any food to eat. Mohammad Ismail Sheikh (Case 267) from
Handwara was arrested and tortured multiple times since 2001 by Indian Armed forces.
Once in May 2008, Ismail was arrested from the mosque by the 30 Rashtriya Rifles,
along with two other people named Manzoor Ahmad Khan and Abdul Quyoom Dar.
They were taken to Langate, Handwara Camp for four days. During that time, he was
kept out in the harsh sunlight on a tin sheet for four straight days without food or water.
The other two men were also badly tortured.

10 victims said that they were threatened during detention that they will be killed, raped
or their family members will be harmed. A victim (Case 173) from Doda was tortured on
May 16, 2000 by troops of 10 Rashtriya Rifles. She was beaten and stripped naked. She
was taken to the camp alongwith her family where they were detained for 2 nights.
During detention, she was threatened with gang rape and being paraded naked in their
village. Mohammad Shafi Pandith (Case 286) from Srinagar was arrested for the second
time in 1995 by 144 Battalion BSF. The forces personnel would aim their guns at him
and threaten to kill him, if he did not give them the information they were seeking.

Many detainees were put under behavioural coercion where they were forced into
activities that were against their religious beliefs, like rubbing piglets on their bodies or
forcing them to consume alcohol. 15 people had different animals which included
piglets, rats, dogs and snakes rubbed on their bodies. In some cases, rats were put inside
victims’ trousers after putting sugary water on their legs. 33 victims said that they were
forced to eat or drink filthy and harmful substances like human excreta, chilli powder,
dirt, gravel, chilli powder mixed water, petrol, urine and dirty water.

21 victims were sleep deprived for many days at a stretch. Fayaz Ahmad Tantray (Case
117) from Pattan was arrested and tortured multiple times. Once in 2003, he was
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detained and kept in water tank about 50 meters deep. A bright light was kept on,
pointing towards his face. He was kept in that place for seven days during which he was
not allowed to sleep as the bright light was continuously on.

11 victims had been kept in solitary confinements for prolonged periods of time during
their detention. The cells they were kept in are usually very small and even stretching
legs is difficult. They also lack basic facilities like toilets. Hilal Ahmad Akhoon (Case
184) was arrested in November 1996 by the Army and detained at their Langate camp,
Handwara. During detention, he was kept alone inside a small cell for 29 consecutive
days. He was taken out after every 2 or 3 days only to be tortured in another room. His
cell had no ventilation and in the absence of any toilet facilities, he had to urinate and
defecate inside his cell, which became filled with stench. The food that he received was
also thrown on this floor.

A startling 252 out of 432 torture victims were subjected to repetitive torture, which
works out to more than 55 per cent of the victims. 84 of the 252 victims were arrested
multiple times and tortured each time, while 168 of these victims were tortured multiple
times over many days during a single detention. Among these 252 victims of repeated
torture, 104 were civilians, which included 11 political activists and 2 human rights
activists.

Collective Punishment

Collective punishment can be described as imposing harsh punitive measures on a
person or a group of people without due regard to their responsibility for any punishable
act. It means shifting punishment to an individual or a group of individuals who have no
responsibility over any dissenting act done by other(s) who happen to be part of the same

group.

It is a form of retaliation whereby a suspected perpetrator's family members, friends,
acquaintances, sect, neighbours or entire ethnic group is targeted. The punished group
may often have no direct association with the other individuals or groups, or direct
control over their actions.

Collective Punishment, according to the International Committee of the Red Cross
(ICRC), is explained as:

“It is not only to criminal punishment, but also to other types of sanctions,
harassment or administrative action taken against a group in retaliation
for an act committed by an individual/s who are considered to form part
of the group. Such punishment therefore targets persons who bear no
responsibility for having committed the conduct in question. Historically
used as a deterrence tool by occupying powers to prevent attacks from
resistance movements, collective punishments for acts committed by
individuals during an armed conflict are prohibited by IHL against
prisoners of war or other protected persons.”’

27ICRC. Collective punishment. https://casebook.icrc.org/glossary/collective-punishments
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In Kashmir, the government forces have used the tool of collective punishment with the
aim of curbing dissent. The different forms of collective punishment that the Kashmiri
population has been subjected to are Cordon and Search Operations (CASOs),
communication controls (internet ban and media gag), use of pepper gas, vandalism of
properties (whether residential or commercial), sexual violence, torture, etc.
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In the 432 cases studies for this report, at least 80 had been tortured during CASOs, raids
or at checkpoints. The practice of CASO starts with cordoning an area, followed by
assembling the people within the cordon at some place(s) for identity verification.
According to APDP and JKCCS, in the year 2017 alone at least 540 CASOs were
carried out in Jammu and Kashmir, which is more than one CASO per day.'*® In August,
2018, a school in Tral area of Pulwama district was cordoned by 42 Rashtriya Rifles at
around 10:30 am with a couple of armoured vehicles parked at the main gate. This
operation continued from 10:30 am to 2 pm i.e., for three and a half hours during which
the CCTV footage was also scanned. The students, who were present in the premises
during this time, were virtually paraded before the armed personnel. The school buses
were also searched.'® In 2018, 275 CASOs were conducted in Jammu and Kashmir.'*°

The people of Kashmir have experienced molestation, rape and loot during CASOs. On
the intervening night of February 23/24, 1991 the armed troopers from 4 Rajputana
Rifles, 68 Mountain Brigade camped at Trehgam cordoned off the twin villages of
Kunan and Poshpora in District Kupwara at around 11:30 pm in the night. During the
cordon, the army men dragged out all the men and took them to a kuthar, a makeshift
barn, where they were tortured. They were given electric shocks in their body parts, most
specifically to their private parts, and water-boarded. More than 35 women irrespective

B APDP and JKCCS. Annual Report. 2017.
https://jkces.files.wordpress.com/2017/12/jkccs-annual-human-rights-review-2017.pdf
12K ashmir Life. CASO gets a new photo frame. 2018 August.
https://kashmirlife.net/caso-gets-a-new-photo-frame-184108/

B9APDP and JKCCS. Annual Report. 2018
http://jkccs.net/wp-content/uploads/2018/12/Annual-Report-2018.pdf
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of their age, marital status, pregnancy etc. were gang raped by the army men till 9 am the
next day. The victims ranged in the age group of 13-80.

In one of the reports of Human Rights Watch (HRW), it was observed,

“Since the government crackdown against militants in Kashmir began in
earnest in January 1990, reports of rape by security personnel have
become more frequent. Rape most often occurs during crackdowns,
cordon-and-search operations during which men are held for
identification in parks or schoolyards while security forces search their
homes. In these situations, the security forces frequently engage in
collective punishment against civilians by assaulting residents and
burning their homes. Rape is used as a means of targeting women whom
the security forces accuse of being militant sympathizers; in raping them,
the security forces are attempting to punish and humiliate the entire
community.”"?!

There have been many killings during the crackdowns and according to a report, The
Crackdown in Kashmir by Human Rights Watch, the people of Kashmir have frequently
alleged that government forces have refused to provide or permit medical care for the
wounded. One such instance reads,

“On September 29, 1992 there was a crackdown in the Tara Bal area of
Srinagar. Security forces entered a house where M., 22, a businessman in
Srinagar, lived with his parents. Without warning, the soldiers opened fire
with automatic weapons. M. received numerous bullet wounds. After the
soldiers left, the family transported M. to the hospital. As they passed
security forces on the way, one soldier said to them, "You mean this
bastard is still living?" and began striking M. with the butt of his rifle.
The soldier stopped after several women interceded and the family was
able to get M. to the hospital. As of October 1992, M. remained in

intensive care”.!>

On September 12, 1991, a unit of the Dogra regiment of the Indian army cordoned off a
number of villages of District Bandipora, and this siege lasted for seven days. The
conduct of the soldiers in the village continues to haunt the villagers. Named “Operation
Waullar” by the Army this operation is riddled with tortures, killings, mass rape of
women, loot and damage of properties, indiscriminate firing and resultant causalities,
insult to the dead, defilement and desecration of religious places. “During the seven days
of siege from September 12, 1991 to September 19, 1991, our life had become hell”"*
the villagers said. According to them the army had laid siege to different villages of
District Bandipora such as, Aloosa, Ashtengu, Kunis, Malangam, Koil, Mugam Kaoil,
Trakapora, Putshai, Kunargam, Panzigam and other neighbouring villages of Bandipora.

As part of collective punishment, the use of tear gas and pepper gas has been widespread
and indiscriminate. The government has been using these toxic gases over a long period,
with the stated purpose of dispersing protestors during a protest. But the repercussions of

13! Asia Watch (A division of Human Rights Watch) and Physicians for Human Rights. The Human Rights Crisis in
Kashmir: A Pattern of Impunity. 1993.

132 physicians for Human Rights and Asia Watch (A division of Human Rights Watch). The Crackdown in Kashmir.
1993.

33 International Human Rights Organization (IHRO). Indo-US shadow over Punjab. 1992.
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every single use puts the general public in a precarious health condition. While it affects
the whole population, its most immediate victims are old people and children. The
elderly and children are more prone to develop respiratory issues after getting exposed to
pepper gas. For infants and the elderly who already have some respiratory issues like
Asthma or breathlessness it becomes even more difficult.

In 2013 Amnesty International had asked the government to suspend use of pepper gas
in the state of Jammu and Kashmir but the government did not respond. According to
Amnesty International, the use of pepper gas in Jammu & Kashmir has resulted in many
civilian deaths. Amnesty International had recorded some cases in 2013, for instance:

“On March 8, a 60-year old woman living in Srinagar died after a stray
pepper spray grenade landed in her house from outside and detonated,
engulfing her home in fumes. Two others, Muhammad Yusuf Sofi, age
40, Abdul Rashid Sheikh, 60, also died allegedly from exposure to the
pepper gas. All three were residents of Srinagar, and died in separate
incidents where pepper spray grenades were used by law enforcement.
All three individuals suffered from pulmonary diseases such as chronic
asthma, which were exacerbated by prolonged exposure to the pepper
spray, say doctors quoted in local media reports.”'>*

In the year 2016, some health experts termed pepper gas as “bio-terrorism” as its use has
led to many civilian deaths. According to Dr. Naveed Nazeer from Government Chest
Diseases Hospital, Srinagar, “Pepper gas can cause temporary blindness, uncontrolled
coughing and skin irritation.” “Moreover”, he added, “excessive pepper gas causes
irritation with whatever it comes into contact with eyes, skin, nose and throat. It is
followed with continuous cough, sneezing and irritation in eyes. This is the effect on
normal, healthy people. Persons suffering from asthma can suffer [an] asthma attack, and
in those with bronchitis, it can lead to exacerbation, which can be li’fe-threa‘[ening.”135

There have been some cases where people, mostly elderly, have suffered and died due to
pepper gas. On July 14, 2018 an Asthma patient named Jawahira aged 55 resident of
Kani Kadal, Srinagar died due to suffocation caused by the pepper gas used by the forces
outside her home. According to her son, Asif, “My mother (Jawahira) died silently in her
room and I couldn’t inform any relative because of the communication blockade in
Kashmir.”"*°

Similarly, a three-month-old infant residing near Jamia Masjid, Srinagar and a pregnant
woman resident of Saraf Kadal, Srinagar, both, died of suffocation by inhaling pepper
gas."”” The use of both, pepper gas and pellet guns, was seen as more widespread in the
year 2016, the year of a major civil uprising. In mid-2018, SHRC had again asked the
police authorities to submit Standard Operating Procedures (SOPs) on the use of pepper
gas. The statement given by SHRC Chairman Justice (Rtd) Bilal Nazki reads, “Last

13K ashmir Watch. Stop using pepper gas in Kashmir: Amnesty to Govt. 2013 March.
http://kashmirwatch.com/stop-using-pepper-gas-in-kashmir-amnesty-to-govt/
3Global Press Journal. Kashmiri Community Links Police Use of Pepper Gas on Protesters to Civilian Deaths. 2013
April.
https://globalpressjournal.com/asia/indian-administered jammu and kashmir/kashmiri-community-links-police-use-
of-pepper-gas-on-protesters-to-civilian-deaths/
B8k ashmir Life. Pepper Paradise. 2017 March.
Et}ps://kashmirlife.net/pepper-paradise-issue-no-49-vol-08-134390/

Ibid.
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opportunity of one week is granted. If copy of SOP is not produced by next date, it will
be presumed that there is no SOP and it is a free-for-all.”"**

Another form of collective punishment witnessed in Kashmir over a long period is a
communication ban in terms of mobile phone usage and disruption of the internet. On
May 12, 2017, UN Special Rapporteur on freedom of opinion and expression, Mr. David
Kaye, highlighted the incessant communication ban particularly on the internet in
Jammu and Kashmir. He noted, “The Internet and telecommunications bans have the
character of collective punishment and fail to meet the standards required under
international human rights law to limit freedom of expression.”'*’

There have been many instances where internet ban has been imposed in the state of
Jammu and Kashmir. According to JKCCS, there have been 42 instances of total
suspensions of telecommunication and internet rights, from July 8, 2016 till December
31, 2017."*° It was followed with the ban on 22 social networking sites and applications
including Facebook, WhatsApp and Twitter, causing problems for the people of
Kashmir, particularly for those whose kith settled outside India.'*' The clampdown on

internet continued in 2018 with 108 reported instances'**.

Through the continuous internet shutdowns, people have suffered in numerous ways.
Not only is it a matter of pressing concern for journalists and media organisations who
could not respond to events in a timely manner, it has also had a strong impact on
education and business. Many students were not able to find study material and could
not complete their assignments and the business community of Kashmir had to suffer
significant losses due to the internet shutdowns. According to one news report, internet
shutdowns in the past six years have lost Kashmir’s economy around INR 40 billion.'**
The continuous internet shutdowns have had a serious impact on the people of Kashmir
and added to the already widespread suspension of rights in the valley.

Human Shield

On April 9, 2017, a man namely Farooq Ahmad Dar resident of Brass in Khan Sahib,
Budgam was tied to an army vehicle and a statement; “this is the fate that will befall
upon stone throwers” was pinned to his chest. The incident was seen in video footage
that was uploaded on social media, and became viral very soon. Dar was also beaten
before being tied to the vehicle. On investigation, it emerged that on the same day,
before being tied to the army vehicle, Dar had cast his vote in the by-election. The tying
of Farooq Ahmad Dar to the vehicle was conceived by Major Leetul Gogoi of 53
Rashtriya Rifles, and after tying him to the vehicle; Dar was driven through nearby
villages for five hours. This case of human shield was condemned and criticized around

138K ashmir Reader. SHRC gives police one week to submit SOP on use of pepper gas. 2018 July.
https://kashmirreader.com/2018/07/18/shrc-gives-police-one-week-to-submit-sop-on-use-of-pepper-gas/
9Greater Kashmir. UN calls Kashmir social media ban a ‘collective punishment’. 2017 May.
https://www.greaterkashmir.com/news/front-page/un-calls-kashmir-social-media-ban-a-collective-
punishment/249061.html

5K CCS. Annual Report. 2017.

“IHuffPost. With 31 Internet Shutdowns In Four Years, Kashmiris Unhappy With Latest Social Media Ban. Huffpost.
2017 April.

https://www.huffingtonpost.in/2017/04/27/with-3 1-internet-shutdowns-in-four-years-kashmiris-unhappy-

with a 22057991/

142 JKCCS. Annual Report. 2018. http://jkccs.net/wp-content/uploads/2018/12/Annual-Report-2018.pdf

3 Greater Kashmir. Kashmir’s economy lost Rs 4000 cr in 6 years due to internet shutdown. 2018 April.
https://www.greaterkashmir.com/news/business/kashmir-s-economy-lost-rs-4000-cr-in-6-years-due-to-internet-
shutdown/283419.html
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the world. In a statement, Amnesty International described this act as “cruel, inhuman
and degrading treatment amounting to torture”.'** On May 22, 2017, well before the
completion of an inquiry into the incident announced by the Government of India, the
Army awarded Major Leetul Gogoi a commendation medal.'*’

Human shield cases have been reported since the early nineties when Kashmiri civilians
were used by armed forces during their anti-militancy operations in the valley. There
have been many cases, which went unreported, or did not get the attention due. As a
result, the use of human shields continued and perpetrators remained unaccountable.
These cases have sometimes come in disguised forms. Civilians were frequently forced
to drive the Indian armed forces to the sites of “encounters”, putting them in the line of
fire. In an incident on May 05, 2017, a driver Nazir Ahmad Sheikh, son of Abdul Ahad
Sheikh of Kachdoora village, Shopian, was used as human shield by the armed forces
during a militant attack on the same day. His family alleged that the driver was forced by
the army to transport its men from Kapran to Shopian area. In a similar incident in the
year 2006, a Sumo taxi driver named Mukhtar Ahmad Sheikh from Shopian was killed
in militant firing while ferrying army men in Pulwama district.'*

The 2004 case of Chittibandi, Bandipora reflects the uncaring use of civilians as human
shields in Kashmir. As reported in The Informative Missive, on February 7, 2004, five
civilians were killed after they were dragged out of their homes and used as human
shields in an encounter between the militants and armed forces. The encounter, which
took place at Pethwari Behak in Kreshnaar, Bandipora on 7™ of February resulted in the
death of fourteen people including six militants and three soldiers of 10 Jammu and
Kashmir Light Infantry (JAKLI). The slain civilians were identified as Mohammad
Sakhi Charoo S/O Qasim Charoo, his son Farooq Ahmed Charoo, Mohammad Aslam
Mir S/O Mohammad Yusuf Mir, Mohammad Yaqub Batian S/O Abdur Rehman and
Ghulam Jeelani Qureshi S/O Faqeerullah. Maulvi Abdur Rasheed, Imam of the village
mosque and one of the witnesses, says of the incident, “Forces picked about two dozen
civilians from Chittibandi, Argam, Pazalpora and Garoora. At gunpoint, the soldiers
forced them to proceed towards the caves from where militants were responding to the
Army’s gunfire. When the people used as the human shield reached close to the caves,
there was firing from different directions. Some managed to escape but others fell to the
bullets. According to the Maulvi, five civilians died due to excessive loss of blood, one

survived with two gunshots and 15 more went "missing".'*’

The lone survivor, Mr. Abdul Majeed Malla S/O Ghulam Mohammad Malla resident of
Arin Dardpora, narrates his ordeal as, "They (troops) collected our identity cards and
asked us to tell the militants to surrender. When we were close to the caves, bullets
rained from different directions and five of us died after sustaining critical injuries". Mr
Malla had received two gunshots in his left arm during the operation.'*®

Such cases have been reported from various districts of Kashmir valley over the years.
For example, on May 6, 2005, according to the locals from a village in Trehgam,
Kupwara:

"“BBC News. Why Indian army defended Kashmir 'human shield' officer. 2017 May.
https://www.bbc.com/news/world-asia-india-40103673
5 The Wire. Army Major behind Kashmir human shield given award. 2017 May.
https://www.google.com/amp/s/thewire.in/government/leetul-gogoi-award-army-human-shield/amp/
MO JKCCS. Annual Report. 2017. http://jkces.net/informative-missive/
ij;JKCCS. The Informative Missive, 2004 February.http://jkccs.net/informative-missive/

Ibid.
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“The troops of Gorkha Rifles cordoned off Goffabal Shumnag village on
the night of May 06, around 12 am and ordered the men to assemble at
one spot. From the assembled lot, the troops picked up Ghulam Mohi-ud-
din Sheikh, Muhammad Ismail Wani, and Abdul Rashid Sheikh, forcing
them to accompany the troops for searches.” Mohammad Ismail Wani,
one of the three men accompanying the armed forces said, “Troops made
us enter the houses first and they would follow later. Searches of most of
the houses yielded nothing. As we moved inside Ghulam Ahmed Wani’s
house, Mohi-ud-Din who stepped first, being dark inside noticed some
movement and turned back. No-sooner he came out, army fired volley of
bullet on him killing him on spot.”'*’

As recently as December 15, 2018, when the Indian forces killed 7 civilians during an
encounter in Sirnoo, Pulwama, it was reported that four civilians of Kharpora village
were dragged by the Army to the orchard where a cordon was already in place and later
three militants were killed. Firdous Ahmad Najar, 35, his brother, and two of their
neighbours were used by the Army as human shields as they were made to remove the
logs scattered in the orchard to find out the exact hideout where the militants were
suspected to be hiding. “I removed the logs and saw two tactical boots. The army man
beside me immediately fired bullets, without bothering for our lives”, Firdous recounted
later. The four of them were kept hostage in the orchard and made to lie down on their
abdomen until the encounter ended with the killing of the three militants.'*

Human shield cases, being one of the forms of grave human rights violations, have
resulted in killings and enforced disappearances. These acts have also resulted in
psychological trauma for the victims and their families, and as is true of other violations
used as a strategy by the armed forces, obtaining justice in these cases has become a far-
fetched dream.

List of human shield cases from the year 2000 as recorded in monthly publication
of APDP and JKCCS, The Informative Missive:

S. Date Name of the victim (Age) Place / Agency of the
N District perpetrator (s)
0.
01 1 13.03.2000 = Ashiq Rasool Bhat (25) Chunt 19 Rashtriya Rifles
Waliwar, Lar,
Ganderbal
02 | 05.03.2003 « Abdul Rashid = Kawacheck, Rashtriya Rifles
(government teacher) Kreeri, Pattan,
. Aashiq Hussain Baramulla

03 | 07.02.2004

Mohammad Sakhi | Chitthibandi, | 10 JAKLI
Charoo S/O Qasim Charoo Bandipora

. Farooq Ahmad Charoo
S/O Qasim Charoo

WIKCCS. The Informative Missive, 2005 May.http://jkccs.net/informative-missive/

1Economic Times. Kashmiri Pandit family mourn Hizbul commanders killing in Kashmir. 2018 December.
https://economictimes.indiatimes.com/news/politics-and-nation/kashmiri-pandit-family-mourn-hizbul-commanders-
killing-in-pulwama/articleshow/67116595.cms
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. Mohammad Aslam
Mir S/O Mohammad Yusuf
Mir
. Mohammad  Yaqub
Batian S/O Abdur Rehman
. Ghulam Jeelani
Qureshi S/O Fageerullah
04 | 02.06. Mohammad Shafi (25) Madha, 45 Rashtriya Rifles
2004 Surankote,
Poonch
05 | 26.07. . Suhail Ahmad Pandit | Khour Pattan, Army
2004 . Azim Salam Baramulla

4 Wajahat Subhan
. Ashraf Ahmad

06  13.12. Ghulam Qadir Waza S/O Ali | Wusan, Rashtriya Rifles
2004 Muhammad (a chef) Pattan,
Baramulla
07 | 26.12. Jalal Din S/O Abdullah Khan = Mangmil Army
2004 Doda
08 | 24.01. Shakeel Ahmad Zam  Pathre = Army
2005 Kellar,
Pulwama
(now Keller is
part of
Shopian)
09 | 06.05. Ghulam Mohi-ud-din Sheikh | Goffabal Gorkha Rifles
2005 Shumnag,
Trehgam,
Kupwara
10  13.08. . Habib-ullah Tantray Kelanwam, Army
2005 . Ghulam Tantray Bijbehara,
. Ghulam Mohammad Anantnag

Lone from Ashrawara village
. Abdul Rashid Shah

4 Mohammad Ismail
Dar
. (Relatives of the then
militants)
11 1 27.09. Javed Igbal (student) S/O of Pathana Teer, Lashkar-e-
2005 Suleman Mendhar, ToibaMilitants
Poonch
12 12.11. . Shabir Ahmad Shah, Palhalan, 29 Rashtriya Rifles
2005 (21) S/O Mohammad Akbar @ Pattan,
Shah Baramulla

. Aijaz  Ahmad Dar,
(18) S/O Ghulam Mohammad
Dar

(Both students)

13 | 26.12. Amir-ud-Din Bhat and two  Bemina, Police and CRPF
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14

15

16

17

18

19

20

21

22

23

24

2005
30.06 2006

12.07 2006

03.12.
2006

13.01.
2007
03.07.
2007

28.02.
2008

18.03.
2008

19.04.
2009

23.01.
2010

09.04.
2017

05.05.
2017

Unnamed girls

Manzoor Ahmad Dar,

S/O Ali Muhammad Dar R/O
Ward No.1, Plaan, Bandipora
. Abid Shah, 21, S/O

Saif-ud-Din Shah,
Papchan, Bandipora
Amir Adil

R/O

o Peerzada Mudasir

o Irfan Hussain
Shamima Bano

Muhammad Jabbar Lone

Bilal Ahmad Wani S/O Abdul

Ahad Wani

o Aftab Ahmad
o Parvez Ahmad

. Shakeel Ahmad (sons

of Abdul Ahad

o Tufail Ahmad Bodha

S/0 Abdul Majid

o Nisar Ahmad Khan
S/O Ghulam Muhammad
o Shiraz Ahmad Bhat

S/O Ghulam Hassan

o Gulzar Ahmad Gatoo

S/O Abdul Rashid

o Manzoor Ahmad

N Ghulam Nabi
. Aijaz Ahmad

o Muhammad Abbas

Shams-ud-Din Khan (retired

police constable)

Mushtaqg Ahmed Mir

Ghulam Ahmad Mir

Farooq Ahmad Dar

Abdul Rahim Dar

S/O

S/O

Nazir Ahmad Sheikh S/O

Abdul Ahad Sheikh

68

Srinagar
Nowpora,
Bandipora

Papchan,
Bandipora

Assasi
Premnagar,
Bhaderwah,
Doda
Sumlar,
Bandipora
Nagpathri
Pehla  Chak
arca of Tral,
Pulwama
Saidapora,
Shopian

Jamia Masjid,
Dogripora,
Awantipora,
Pulwama

Kandi
Nutnusa,
Kupwara
Kalampora,
Rajpora,
Pulwama
Chill  Brass,
Khan Sahab,
Budgam
Kaczdoora,
Shopian

14 Rashtriya Rifles,
15 Rashtriya Rifles,
81 Brigadiers of
Army, BSF and
SOG

15 Rashtriya Rifles

Rashtriya Rifles

Army

Police and troops of
42 Rashtriya Rifles

44 Rashtriya Rifles
and SOG

SOG and Rashtriya
Rifles

Army and SOG

44 Rashtriya Rifles
and SOG

53 Rashtriya Rifles
(Major Leetul
Gogoi)

Army
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Forced Labour

According to the International Labour Organization Forced Labour Convention, 1930
(No. 29), forced labour means any work or service which people are forced to do against
their will, under threat of punishment. Article 2 of the Convention states, “...the term
forced or compulsory labour shall mean all work or service which is exacted from any
person under the menace of any penalty and for which the person has not offered himself
voluntarily.”""!

There have been many cases of forced labour from Kashmir both reported as well as
unreported. The reported ones did not create any extraordinary impact as the victims of
this forced labour never saw their perpetrators being brought to justice by the present
law.

In a case filed by MLA Langate, Engineer Rashid in SHRC, it was alleged that during
early nineties, people from 39 villages in the vicinity of 30 Rashtriya Rifles camp
stationed at Qalamabad, Kupwara (which still exists there) were used as human shields
during night patrolling, and forced to search for explosive materials while accompanying
the road opening parties. These people were also subjected to forced labour without
being paid any wages for the same.

In an enquiry report by Deputy Superintendent of Police (Dy.SP) SHRC, Srinagar, to
Secretary SHRC, Srinagar, dated 11-7-2011, (Annexure 3), the allegations have been
vindicated. The enquiry report reads:

“Enquiry conducted into the matter has substantiated the allegations
levelled in the complaint and the number of such days in which people
have been subjected to forced labour without compensation runs into
thousands. It has been further established that besides humiliating these
civilians and subjecting them to inhuman treatment, their lives were put
to risk by forcing them to search for explosive material while
accompanying the road opening parties. In support of the contents of the
complaint, a number of witnesses have furnished their affidavits and
some have signed statements. All these statements/affidavits corroborate
the contents of the complaint.”

In this case, the response from the Inspector General of Police Criminal Investigation
Department (CID), Jammu & Kashmir (Annexure 4) seems to be justifying the forced
labour inflicted upon the people of Handwara. The IGP, in his reply, said that to curb the
movement of militants, the people were needed to work for the construction of camps
and bunkers. “During nights, patrolling was being conducted by Mawar Qalamabad
Army camp as the village Mawar was highly infested with militants. The army posted in
the said camp allegedly involved common people of the adjoining villages in their
operations in the area. The army allegedly would use the services of local carpenters,
masons and labourers to construct the bunkers, roads etc. For this work allegedly no
wages were paid by the army to the local labourers.”

131 029 - Forced Labour Convention, 1930 (No. 29).
https://www.ilo.org/dyn/normlex/en/f?p=NORMLEXPUB:12100:0::NO::P12100 ILO CODE:C029

69



Torture: Indian State’s Instrument of Control in Indian-administered Jammu & Kashmir

The response further reads, “In the year 2002, with the decline in number of militants in
the area, the administration mounted pressure on the Security Forces to abstain such
practices. With the result the practice of forcing common people accompany troops in
patrolling etc. came to an end since then and no such report has been received.” This
statement itself proves that the state and the local administration was aware of these
human rights violations and let it continue till 2002.

In the same case, 36 people from the same area (Qalamabad, Kupwara) have filed
affidavits containing statements of their having been subjected to forced labour. The
victims were subjected to forced labour between January 1990 and February 2003. The
table below gives the details of these 36 victims.

S. No.

01

02

03

04

05

06

07

08

09

10

11

12

13

14

15

16

Name

Ghulam Mohammad
Tantray
Ghulam Qadir Bhat
Abdul Ahad Bhat
Khursheed Ahmad Peer

Abdul Gani Lone

Abdul Rashid Dar

Mohd Ashraf Dar
Mohd Ramzan Khan
Tahir Ahmad Mir
Mohd Sultan War

Ghulam Mohidin Zargar

Abdul Aziz Shah

Ghulam Mohd Mir
Mohd Aasan Shah
Mohd Magbool Lone

Abdul Gani Dar

Age

33

45

40
36
60

35

42
50
25
65

65

66

50
60
65

68

Parentage

Abdul Jabar
Tantray
Ghulam

Mohammad

Bhat
Abdul Jabar
Bhat
Ghulam Qadir
Peer
Abdul Khaliq
Lone
Abdul
Rehman Dar

Ghulam Nabi
Dar
Gul Khan

Mohd Khaliq
Mir
Abdul Jabar
War
Mohd Akbar
Zargar

Bukhtar Shah

Ghulam Qadir
Mir
Abdul Gafar
Shah
Mohammad
Ramzan Lone
Abdul Subhan
Dar

70

Address

Shivhama,
Handwara
Shivhama,
Handwara

Chantipora,
Handwara
Sanzipora,
Handwara

Mangapora,
Handwara
Manzpora

Qalamabad,
Handwara

Chantipora,
Handwara

Chantipora,
Handwara

Sheikhpora,

Haril, Handwara
Lach, Handwara

Shivhama
(Dakpora),
Handwara
Shivhama
(Dakpora),
Handwara
Batpora,
Handwara
Mirpora,
Handwara

Mawer Bala,

Handwara
Chantipora,
Handwara

Numb
er of
days
320

330

340
306
314

330

340
340
344
344

320

320

330
325
340

330
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17 Abdul Ahad War 65 Abdul Kabir Kargama, 350
War Handwara
18 Abdul Khaliq Mir 50 Ghulam Kargama, 350
Mohidin Mir Handwara
19 Haji Mohd Sultan Khan 68 Abdul Aziz Mawer Bala, 320
Khan Handwara
20 Mohd Ramzan Tantray 50 Ghulam Mawer Payeen, 344
Ahmad Handwara
Tantray
21 Ghulam Mohidin Ganie 55 Ghulam Sanzipora, 306
Ahmad Ganie Handwara
22 Noor-u-Din Qureshi 60 Mohammad Sanzipora, 306
Magbool Handwara
Qureshi
23 Abdul Gaffar Sheikh 60 Abdul Jabar Sanzipora, 306
Sheikh Handwara
24 Bashir Ahmad Sheikh 38 Ghulam Yahama, 322
Mohammad Handwara
Sheikh
25 Mohd Akbar War 48 Habibullah Yahama, 322
War Handwara
26 Haji Sana-u-llah War 62 Abdul Jabar Lawoosa, 305
War Handwara
27 Nazir Ahmad Sheikh 45 Rustum Yahama, 322
Sheikh Handwara
28 Ghulam Nabi War 40 Mohammad | Lach, Handwara 350
Jamal
29 Sanaullah Bhat 60 Mohammad Qalamabad, 315
Sabar Bhat Handwara
30 Bashir Ah Shah 47 Abdul Gani Qalamabad, 315
Shah Handwara
31 Abdul Gani Reshi 35 Habibullah Qalamabad, 315
Reshi Handwara
32 Fayaz Ahmad Rashie 28 Abdul Aziz Shatgund 330
Rashie Payeen,
Handwara
33 Ghulam Nabi Sheikh 45 Mohammad Yahama, 335
Rustum Handwara
Sheikh
34 Mohd Magbool Tantray Ghulam Mawer Payeen, 340
Ahmad Handwara
Tantray
35 Engineer Abdul Rashid 42 Khazir Mawer Payeen, 306
Mohammad Handwara
Sheikh
36 Ghulam Nabi Sheikh 52 Mohammad Lawoosa, 305
Mukhtar Handwara
Sheikh

The above mentioned 36 people from Handwara tehsil of district Kupwara were
subjected to forced labour over a period of thirteen years, on rotation basis, between
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1990 and 2003 by the 30 Rashtriya Rifles, Indian Army, stationed at Qalamabad Camp,
Handwara. The duration of forced labour is different in all the cases but exceeds 300
days in each case. The forced labour included being made to search for IEDs, without
having any training. It also included night patrolling, menial labour such as washing
personal clothes, illegal sawing of timber, construction of bunkers etc. and all without
any remuneration.

Two important inferences from this table are first, the age span, 25-68, which vividly
speaks of the fact that this form of torture was inflicted on men irrespective of their age.
And secondly each victim has served approximately 350 days without any remuneration.
According to Atrocity and Suffering, a survey-based report published in 2012 by The
Citizens’ Council for Justice, between 1989 and 2011 at least 6888 individuals out of the
total population of 161,086 (with 89, 693 males; as per the 2011 Census) in the 50
villages of Baramulla and Kupwara districts were subjected to forced labour. The report
says, “The adult males from these 50 villages who have been subjected to forced labour
were forced to work in camps, mostly to do the different jobs inside the camps. And
many of them were asked to help army in detecting mines on the streets and sometimes
even people were asked to help lead army for launching military operations inside the
localities or in jungles.”

In another case of forced labour filed in the Jammu & Kashmir SHRC, Mehndia Tedwa
stated that his brother, Abdul Rashid Tedwa was taken by army personnel for forced
labour after they barged into their house in Kalaroos, Kupwara. It was December 5, 1990
when army stationed at Moori Camp took around 10 people from Narikoot village in
Kupwara and forced them to carry some loads, at a time when the area had almost 4 feet
of snow. The army forced these people to carry their materials through a treacherous
route which is normally a three-hour walk but takes double the time in snow. Next day
the dead body of Abdul Rashid was found lying unattended. He had died due to the
extreme cold coupled with exertion.'*?

There have been cases of forced labour reported as recently as 2018. Three youth from
Ashmuji area in Kulgam District in February 2018 reported that the 9 Rashtriya Rifles
an army unit stationed in their village, summoned them to their camp. While in there,
they were beaten and forced to do work like carrying construction material, oil barrels,
iron rods and boulders. The other people from the area also alleged that not only young
boys but also middle-aged men are forced into working in the army camp.'>’

Sexualized Torture

Any act of sexual violence that qualifies for torture is Sexual torture.'>* Sexual torture
consists of any act of sexual violence, from forced nakedness, forced sodomy to rape.
This form of torture not only has physical and sexual health consequences but has a great
mental impact on the victims. In Jammu and Kashmir, stripping a victim naked appears
to be a part of standard procedure for perpetrators. The circumstances in which the
sexual torture happens and the consequences it leaves behind break not only the victim’s

152 JKCCS. The Informative Missive. 2016. http://jkccs.net/informative-missive/

133 Greater Kashmir. Kulgam village allege youth forced into labour by army. 2018 February.
https://www.greaterkashmir.com/news/kashmir/kulgam-village-allege-youth-forced-into-labour-by-army/277138 . html
BCRC. Sexual violence in armed conflicts: A violation of international humanitarian law and human rights law.
2015 September.
https://www.icrc.org/en/international-review/article/sexual-violence-armed-conflicts-violation-international-
humanitarian
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body but his will too. Moreover, the mental impact of sexual torture is such that it can
even lead to psychogenic erectile dysfunction.'> Sexual torture as a weapon of war has
been applied to both men and women in Kashmir.

As mentioned in the Istanbul protocol*°, sexual tortures begin as soon as a victim is
forced to strip his or her clothes. Describing the vulnerability that is associated with
nakedness, it encourages mental trauma and potential abuse linked to it, in terms of rape
or sodomy and even the verbal abuse that accompanies it. The groping of women is
traumatic sexual abuse.

According to various studies conducted in different conflict or war zones the world over,
sexual torture was not perpetrated because of the sexual desires of the prison officers or
the victims but was simply the abuse of power."”’ Likewise, in Kashmir, sexual torture is
carried out to fulfil the sadistic desires of the perpetrators, that lets them overpower the
victims and break their will not only for survival but also to dissent. The idea is to also
reinforce gendered power dynamics with the perpetrator assuming ‘superior
masculinity’.

Even though the number of men and women who have been sexually tortured in
Kashmir is substantial, no real figures are available to analyse the trend due to the social
stigma associated with the issue and the general impunity that perpetrators enjoy. Very
few victims admit to being sexually tortured or seek help from professionals. Also due to
the lack of political will, no perpetrators involved have been punished so far. Therefore,
the silence that envelops sexual violence at different personal, social and
administrational levels in Kashmir is only building further impunity for perpetrators.
This is also one of the main reasons that sexual torture has become an epidemic in
Kashmir.

Including other forms of torture, at least 238 out of 432 victims (almost 55.1%) were
subjected to some form of sexual torture. 190 people were stripped naked. 127 people
were electrocuted in their genitals. Foreign objects like rods, petrol, chilli powder and
needles were inserted into rectums of 23 of the victims. Muzaffer Ahmed Mirza (Case
322) from Tral and Manzoor Ahmad Naikoo (Case 225) were subjected to insertion of a
rod through their rectum. It caused multiple ruptures to their internal organs. While
Mirza died after a few days in hospital of lung rupture, Naikoo had to undergo 5
surgeries to finally heal the wounds he received due to this torture. Apart from insertion,
a cloth was wrapped around Naikoo’s penis and set on fire.

Mohammad Ahsan Untoo (Case 240), who is a prominent human rights activist from
Kashmir, said in his testimony that he was sodomized when he was detained in Tihar Jail
in Delhi. On October 27, 2009, 11 boys between the age of 13 and 19 were arrested in
Srinagar on the charges of stone pelting. During their detention, the boys were forced to
sodomize each other. Not only did the perpetrators watch the whole incident, they even
recorded it on their mobile phone, hurled abuses on the victims and spat on them.'*®

135K ashmir INK. A country of broken men. 2016 April.
http://www.kashmirink.in/news/specialreport/a-country-of-broken-men/128.html

B8 stanbul Protocol: Manual on the Effective Investigation and Documentation of Torture and Other Cruel, Inhuman
or Degrading Treatment or Punishment https://www.ohchr.org/Documents/Publications/training8Rev1en.pdf

57 Qosterhoff P, Zwanikken P, Ketting E. Sexual Torture of Men in Croatia and Other Conflict Situations: An Open
Secret. Reproductive Health Matters. 2004.12 (23): 68-77.
https://www.tandfonline.com/doi/pdf/10.1016/S0968-8080%2804%2923115-9?needAccess=true

B8JKCCS. The Informative Missive. 2009. http://jkccs.net/informative-missive/
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In the 432 cases studied for this report, 24 are women. Out of these 12 had been raped by
Indian armed personnel. A bride (Case 300), from Anantnag, was travelling to her
husband’s house on May 18, 1990, alongwith her aunt and some other relatives. They
were stopped by BSF personnel and indiscriminately fired upon, killing one person. The
bride and her aunt were dragged into the nearby field and gang raped. They later pumped
five bullets into her body, injuring her critically. A case was registered in Police Station
Dooru against the BSF personnel under FIR. No 53/1990 (under section 302/RPC) and a
challan was filed in the District Court, Anantnag. The case was later closed for unknown
reason.

In 2004, a 19-year-old man from Pattan, Baramulla was sodomised by an army officer at
the camp where he was hired to work on a construction site. Few weeks later, he was
informed by the same army officer about his HIV infection after which the victim went
for a check-up in which he also tested positive. Six months later his wife gave birth to a
boy; both mother and the baby had HIV infection. The baby died within one year. The
army officer threatened him with killing if he disclosed anything.'>

On May 29, 2009, two women (17 and 22) from Shopian district in southern Kashmir,
were raped, reportedly by more than one perpetrator, and murdered. In an attempt to
cover up the rapes and murders, the whole administrative mechanism was deployed,
right from a botched autopsy to the enquiry commission.'®

Table 1: Number of victims subjected to sexualized torture

Sexualized torture Number Percentage
Rape 12 2.8
Stripped naked 190 44
Electrocuted in genitals 127 29.4
Sodomized 1 0.2
Foreign object inserted into rectum 23 5.1

Perpetrators of Torture

Enjoying absolute impunity, the Indian armed forces in Jammu and Kashmir have
unabashedly perpetrated all forms of human rights violations, including indiscriminate
torture on the general population. After the armed struggle for self-determination began
in 1989, India responded with a heavily militaristic approach subjecting people to violent
manifestations of such control.

Whether it is the Army, Central Armed Police Forces, Jammu and Kashmir Police or the
State-sponsored gunmen — lkhwanis in Kashmir and Village Defence Committees
(VDCs) in the Jammu area, all of them have been involved in perpetrating torture on the
population in Jammu and Kashmir and have enjoyed impunity under the Armed Forces
(Jammu and Kashmir) Special Powers Act (AFSPA) and otherwise. The encouragement
to these armed forces personnel comes not only from this impunity but also the

1% The Caravan. “He was cruel, like a mad dog”: Survivors speak about forced sodomy by members of the security
forces in Kashmir. July, 2018.
https://caravanmagazine.in/crime/survivors-speak-forced-sodomy-members-security-forces-kashmir

1995e¢ the details: JKCCS. Militarization with Impunity: A Brief on Rape and Murder in Shopian, Kashmir. 2009.
https://jkccs.files.wordpress.com/2017/05/shopian-rape-and-murder-report.pdf
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incentives, awards and monetary rewards they receive from the government. This section
details some examples to highlight this.

In the ‘human shield’ case of April 9, 2017, that has already been described in the
chapter, an Army officer, Major Leetul Gogoi was awarded with the Chief of Army
Staff’s Commendation Card “for sustained efforts in counter-insurgency operations” on
May 22, 2017. This highlights how acts of brazen violation of human rights are
encouraglg? by the State, thus allowing the forces a freer hand, knowing that it brings
rewards.

Ghulam Mohammad Mir (alias Muma Kana) a dreaded Zkhwani from Magam, Budgam,
notorious for torture, kidnappings, extortion, etc. was awarded the Padma Shri, the
fourth highest civilian award in India, by the Indian State in 2010.'%

In the cases that have been studied in this report, it was found that armed forces would
arrest people and keep them in illegal detentions for long periods of time, sometimes for
many weeks before being handed over to the local police authorities. This amounts to
flouting even the draconian AFSPA, Section 6 of which says that, “Any person arrested
and taken into custody under this Act and every property [....] shall be made over to the
officer-in-charge of the nearest police station with the least possible delay, together with
a report of the circumstances occasioning the arrest, ...”.

Abdul Ahad Bhat (Case 7) spent two months in Sopore army camp before he was finally
shifted to Baramulla Sub-jail. Abdul Hameed Tantray (Case 22) was detained in Badami
Bagh Cantonment, Srinagar for 15 days during which he was continuously tortured.
Reyaz Ahmad Dar (Case 357) was taken to Kreeri Army camp, Baramulla, after being
arrested and kept there for 22 days while being continuously tortured. He was then
shifted to Badami Bagh Cantonment, Srinagar where he was detained for another one
month and tortured. From there he was finally shifted to Kot Bhalwal Jail, Jammu. It is
during these illegal detentions that most people are tortured and this practice is clearly a
violation of even the AFSPA, which only suggests that perpetration of crimes like
torture and other human rights abuses are not aberrations due to legal impunity and bad
laws, but because of the lawlessness which has been allowed to flourish due to political
and moral impunity extended for the actions of the armed forces in Jammu and Kashmir.

In the 432 cases, various units of Indian armed forces and Jammu and Kashmir Police
were found to be involved in perpetrating torture. This is not to say that only the armed
forces and police units mentioned in this report have been involved in perpetrating
torture; a comprehensive investigation has the potential to reveal all the armed forces’
formations and police personnel involved in torturing people in Jammu and Kashmir.
However, our analysis is based on a very small data size compared to the actual
magnitude of the torture perpetrated. But it is still enough to prove how torture is not
perpetrated by some armed forces personnel gone rogue and in their individual
capacities, but that it is a systemic instrument used by Indian State to scuttle the voices
and support for the struggle for right to self-determination of the people of Jammu and
Kashmir.

The research for this report has brought out that different regiments of Indian army,
Central Armed Police Forces like Border Security Force (BSF) and Central Reserve

161 JKCCS. The Informative Missive. May 2017. http://jkccs.net/informative-missive/

'®2The Indian Express. Former militant is a Padma Shri, 2010. 2010 February 2.
http://archive.indianexpress.com/news/former-militant-is---a-padma-shri-2010/574391/
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Police Force (CRPF), Jammu and Kashmir Police, Special Operations Group, Ikhwanis
and VDCs have been involved in perpetrating torture. Militants were also found to be
involved in perpetrating torture in a small number of cases. The following table gives the
details.

Table 2: Different agencies involved in perpetrating torture

Agency of the perpetrators Number Percentage
Army 288 46.7
Central Armed Police Forces 101 16.4
Special Operations Group 89 14.4
Jammu and Kashmir Police 49 7.9
Tkhwan/VDC 44 7.1
Intelligence Agencies 8 1.3
Delhi Police Special Cell 4 0.6
Militants/Unknown Gunmen 4 0.6
Do not know/remember 30 4.9
Total 617

Out of the total 617 times that the different armed forces and police units have been
named by survivors for perpetrating torture in the 432 case studies examined for this
report, various battalions of army have been accused 288 times (46.7%) by the survivors.

The Central Armed Police Forces, which consist of BSF, CRPF, ITBP etc, have been
accused for perpetrating torture 101 times (16.4%) in the 432 cases studies. The BSF is
accused 82 times, while as the CRPF has been accused 18 times and the ITBP has been
mentioned once in the 432 cases in this report.

While the Special Operations Group (SOG) is now formally a part of the Jammu and
Kashmir Police, until 2002 it had independent structure and was previously known as
Special Task Force (STF), and for this report, it has been calculated separately from
Jammu and Kashmir Police. The SOG has been named 89 times (14.4%) for torturing
people in the 432 case studies, while as Jammu and Kashmir Police has been mentioned
49 times (7.9%). The Ikhwan/VDCs have been mentioned 44 times (7.1%) for torturing
people. In the Ikhwan/VDCs section, the maximum number of torture cases involve
Ikhwanis (43) and there is only one case where VDC is involved.

The Indian army is composed of many regiments and all of them have played their role
in counter-insurgency in Jammu and Kashmir, and by extension, in perpetrating torture.
The Rashtriya Rifles regiment which was raised in 1990 as a special force to counter the
insurgency in Jammu and Kashmir was found involved in the maximum number of
cases. From the 288 times where army regiments have been mentioned, the Rashtriya
Rifles stands accused the most number of times — 121 times out of the 432 case studies.

The different regiments of army that were found involved in the 432 cases are enlisted in
the following table.

Table 3: Different regiments of Indian army involved in perpetrating torture

Army (Regiment) Number Percentage
Rashtriya Rifles 121 42
Punjab Regiment 25 8.9
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The Grenadiers 16 5.5
Gorkha Rifles 14 4.9
Rajput Regiment 12 4.2
Mahar Regiment 11 3.8
Guards Regiment 10 3.5
Garhwal Rifles 7 24
Dogra Regiment 6 2.1
Bihar Regiment 5 1.7
Jammu and Kashmir Light Infantry 4 1.4
Rajputana Rifles 4 1.4
Sikh Regiment 4 1.4
Field Artillery Regiment 2 0.7
Naga Regiment 2 0.7
Kumaon Regiment 1 0.3
Madras Regiment 1 0.3
Unknown Regiments 43 14.9
Total 288

Different battalions of these Indian Army Regiments were found involved in
perpetrating torture e.g., 10 RR in Doda, 44 RR in Shopian, 15 and 26 Punjab in Sopore,
etc. This research makes it clear that it is not just any particular battalion or regiment of
the State forces involved in perpetrating torture. In the maximum number of cases, more
than one agency was involved in torturing the survivors, reinforcing the belief that
violence is intrinsic to the state structure and that torture is a systemic and systematic
part of state practice.

Sites of Torture

Kashmir is the most densely militarized region in the world. There is a presence of
Indian armed forces’ camps at an interval of every few kilometers. According to
estimates, there are more than 650,000 Indian armed personnel present in the state of
Jammu and Kashmir.'®® The frequency of armed forces’ presence is even more in areas
closer to LoC where mass surveillance is common practice. Army establishments, camps
and cantonments have been used for illegal detentions and torture. Illegal and arbitrary
detentions have been and still are frequent in Jammu and Kashmir.

Apart from the assigned land or buildings for the establishment of army camps, some
government buildings, hotels and cinemas were also converted into garrisons in the early
1990s and continue to be so. While Joint Interrogation Centres (JICs) were primarily
constructed to execute torture in and around the Kashmir valley, the gruesome practice
wasn’t limited only to these centres. Police stations, military camps, SOG camps and
even abandoned buildings were largely used for this purpose. Besides, some camps were
specially designated for torture and the most notorious of these, like PAPA-2 and Hari
Niwas, where many youth are believed to have been tortured to death in the 1990s. Hari
Niwas was a palace built by the Dogra ruler, Hari Singh in 1925-26.

Torture has been perpetrated on Kashmiris during CASOs and raids as well. During
CASOs nearby government buildings like schools and panchayat houses would often be

'8 JKCCS. Structures of Violence. 2015.
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used as makeshift torture centres. In the cases that have been documented in this report,
it was found that government schools, colleges, houses owned by locals, grounds and
orchards have been used as temporary sites for torture. Many government buildings have
been converted into army camps permanently. Many houses of the Kashmiri Pandits
who migrated from Kashmir in early 1990s were also occupied by the Indian armed
forces and converted into camps. Some of these camps became known as the most
notorious torture centres like Gunjoo House in Sopore, Baramulla as well as the SOG
camp in Kaloosa, Bandipora.

When cinemas were closed in Kashmir in early 1990s, some of them were occupied by
the Indian armed forces. When tourism, one of the sources of economy in Jammu and
Kashmir, was adversely affected in the 1990s, many hotels in Srinagar were converted
into camps. These places have also been used as torture centres.

While in different countries, the sites of torture are usually turned into museums and
made a part of public memory like Auschwitz in Germany, Tuol Sleng Genocide
Museum in Cambodia or the Red House museum in Iraq, in a place like Kashmir, the
effort is to erase it from the public memory. With this policy to camouflage the places of
atrocious torture and destroy vital evidence of custodial torture and killings, the state
hampers the administration of justice. Formerly an extravagant palace, Hari Niwas, a
property situated on 200 kanals of land (25 acres), has now been converted into a state
guesthouse. '® The infamous PAPA 2 interrogation centre was converted into the
residence of ex-Chief Minister Mufti Mohammad Syed and later his daughter and ex-
Chief Minister Mehbooba Mufti.'® The Association of the Parents of Disappeared
Persons (APDP) accused the then government of “destroying material evidence of
custodial torture” by facilitating renovation of Hari Niwas Palace.'®

Jails, which are supposed to be for custody and are governed by a jail protocol have also
been used for torture. Many Kashmiri detenues, lodged in different jails in the state of
Jammu and Kashmir or in jails across India, have been subjected to torture and inhuman
treatment there. A glaring example of prisoners being tortured in jail is that of Shahid
Yousuf S/O Mohammad Yousuf (also known as Syed Salahuddin, currently the
Muzaffarabad based Chief of the United Jihad Council). He was arrested in October
2017 on charges of funding “terror” by the National Investigating Agency (NIA). During
his detention in Tihar Jail in New Delhi, he and other Kashmiri detainees (Annexure 5),
were beaten, which resulted in several serious injuries to them. The committee,
constituted by the Delhi High Court in response to the petition, in its submitted report
said, “The incident is a gross violation of the fundamental human and other legal rights
of prisoners who have been subjected to severe physical torture without any justifiable
reason.” (Annexure 5) Apart from this, many prisoners are strip searched when moving
into the jail and are routinely given sub-standard food to eat.

From the 432 testimonies that were collected for this report, at least 144 Indian armed
forces camps (Army and Para-military), 52 Police Stations/Posts, 19 SOG camps, 15

1 Greater Kashmir. Hari Niwas: From torture chamber to luxury state guesthouse. 2007 December.
https://www.greaterkashmir.com/news/news/hari-niwas-from-torture-chamber-to-luxury-state-guesthouse/26255 .html
'%India Today. Srinagar’s dreaded interrogation centres get makeover. 2012 February.
https://www.indiatoday.in/india/north/story/srinagar-dreaded-interrogation-centres-get-makeover-93597-2012-02-20
1% Greater Kashmir. Torture tales continue to haunt Kashmir’s notorious Hari Niwas Palace. 2015 August.
https://www.greaterkashmir.com/news/kashmir/torture-tales-continue-to-haunt-kashmir-s-notorious-hari-niwas-

palace/195493 .html
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JICs, and 9 Ikhwan camps were identified where torture has been perpetrated on
detainees.

Ikhwan Camps :| 9

JICs 15
SOG Camps 19

Police Stations | 52

Army and CAPF Camps | 144

0 20 40 60 80 100 120 140 160

Figure 2: Number of armed forces establishments used as torture centres in the 432 cases.
The names of all these sites of torture are enlisted:

JICs (Number of cases)

JIC Baramulla (45)

JIC Khanabal, Anantnag (16)
JIC Kathua Jammu

JIC Jammu (7)

JIC - 2 Baramulla

JIC Udhampur Jammu

JIC Srinagar (6)

JIC Sonwar Srinagar (6)

9. JIC Pulwama

10. JIC Doda (13)

11. JIC Old Airport Road Srinagar (2)
12. JIC Talab Tilu Jammu (5)

13. JIC Budgam

14. JIC Satwari Jammu

15. JIC Kupwara

NN R WD =

Police Stations (Number of cases)
Bandipora Police Station

Banihal Police Station, Ramban
Baramulla Police Station
Batamaloo Police Station, Srinagar (2)
Bathindi Police Station

Bomai Police Station Baramulla
Boniyar Police Station, Baramulla
Budgam Police Station

Chollan Police Post, Uri Baramulla
10. Darhal Police Station, Rajouri

11. Dhaula Kuan Police Station, Delhi
12. Doda Police Station (4)

13. Ganderbal Police Station

14. Gandoh Police Station, Doda

15. Gantmulla Police station, Baramulla

PN R WD =

°
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16.
17.
18.
19.
20.
21.
22.
23.
24.
25.
26.
27.
28.
29.
30.
31.
32.
33.
34.
35.
36.
37.
38.
39.
40.
41.
42.
43.
44.
45.
46.
47.
48.
49.
50.
51.
52.

Handwara Police Station (3)

Hira Nagar Police Station, Kathua

Karan Nagar Police Station, Srinagar
Khanabal Police station Anantnag

Kothi Bagh Police Station Srinagar (4)
Kralgund Police Station, Handwara
Kulgam Police Station, Kulgam

Lal Bazar Police Station, Srinagar
Magam Police Station, Budgam (2)
Mattan Police Station, Anantnag
Nowgam Police Station, Srinagar
Nowhatta Police Station, Srinagar
Pampore Police Station, Awantipora
Pantha Chowk Police Station, Srinagar
Panzipora Rafiabad Police Station, Baramulla
Parimpora Police Station, Srinagar
Poonch Police Station

Pulwama Police Station

Ram Munshi Bagh Police Station, Srinagar
Sadder Police Station, Srinagar

Safa Kadal Police Station, Srinagar (2)
Shaheed Gunj Police Station, Srinagar (4)
Sheeri Police Station, Baramulla (2)
Sherbagh Police Post, Anantnag

Shergari Police Station, Srinagar

Shopian Police Station (3)’

Sirhama Police Station Anantnag0
Sopore Police Station (11)

Soura Police Station, Srinagar (3)
Srigufwara Police Station, Anantnag
Trikuta Nagar Police Station, Jammu
Udhampur Police Station

Uri Police Station, Baramulla

Wanyar Police Post, Srinagar

Women's Police Station, Srinagar
Zachaldara Police Station, Kupwara
Delhi Police Special Cell, Lodhi Colony, New Delhi

Army and Para-military camps (Number of cases)

PN W=

Army Camp Adoosa, Baramulla

Army Camp Al Kanda Koti, Doda (2)
Army Camp Aloosa, Bandipora

Army Camp Amargarh Sopore, Baramulla
Army Camp Arnora, Doda (7)

Army Camp Bambla, Rajouri

Army Camp Banderkoot, Kishtwar

Army Camp Beerwah, Budgam

Army Camp Behota, Doda

Army Camp Bomai Sopore, Baramulla (7)
Army Camp Bonda, Doda

Army Camp Boys Degree College Hostel Sopore, Baramulla (3)
Army Camp Chadoora, Budgam

Army Camp Chanam Rafiabad, Baramulla
Army Camp Chandpora Harvan, Srinagar
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23.
24.
25.
26.
27.
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29.
30.
31.
32.
33.
34.
35.
36.
37.
38.
39.
40.
41.
42.
43.
44.
45.
46.
47.
48.
49.
50.
51.
52.
53.
54.
55.
56.
57.
58.
59.
60.
61.
62.
63.
64.
65.
66.
67.
68.
69.

Army Camp Chatoosa, Baramulla

Army Camp Chinad Baramulla (Biscuit Factory)
Army Camp Chollan Uri, Baramulla

Army Camp Choora Baramulla (2)

Army Camp Chowgam, Kulgam

Army Camp Cobra Post, Poonch

Army Camp Dangerpora Sopore, Baramulla (6)
Army Camp Dashnan, Doda

Army Camp Doabgah Sopore, Baramulla (2)
Army Camp Doda Stadium

Army Camp Dolegam, Ramban

Army Camp Dudi Machil, Kupwara

Army Camp Frisal Yaripora, Kulgam (5)
Army Camp Gagerpora Narbal, Budgam
Army Camp Goha, Doda

Army Camp Government Middle School Zamboorpattan Uri, Baramulla
Army Camp Hadipora Rafiabad, Baramulla
Army Camp Hajin, Bandipora (2)

Army Camp Hajinyar Karnah, Kupwara

Army Camp Halor, Kishtwar

Army Camp Hamray, Baramulla (4)

Army Camp High Ground, Anantnag

Army Camp HMT, Srinagar (4)

Army Camp Hyderbeigh Pattan, Baramulla (4)
Army Camp Kalantara, Baramulla (4)

Army Camp Kalsa Zamboorpattan Uri, Baramulla
Army Camp Kangan, Ganderbal

Army Camp Keegam, Kupwara (4)

Army Camp Khag, Budgam

Army Camp Khanabal, Anantnag (8)

Army Camp Khellani, Doda

Army Camp Khrew, Pulwama

Army Camp Khundru, Anantnag (2)

Army Camp Kishtwar

Army Camp Kralhar, Baramulla

Army Camp Krankshivan Sopore, Baramulla (2)
Army Camp Kreeri, Baramulla (4)

Army Camp Labber Sarak, Doda

Army Camp Ladhoo, Pulwama

Army Camp Langate, Kupwara (7)

Army Camp Lettar, Pulwama

Army Camp Main Town, Baramulla (8)

Army Camp Manasbal, Ganderbal

Army Camp Mukam, Anantnag

Army Camp Nagrota, Jammu (2)

Army Camp Naidkhai, Baramulla

Army Camp Nasarpora Khag, Budgam

Army Camp Nishat Bagh, Bandipora

Army Camp Nool Padar Kuleed, Kishtwar
Army Camp Nowgam, Handwara (5)

Army Camp Odura, Baramulla (3)

Army Camp Old-town Stadium, Baramulla
Army Camp Palhallan, Baramulla (6)

Army Camp Panchalthan, Anantnag (4)
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110.
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112.
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114.
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116.
117.
118.
119.
120.
121.
122.
123.

Army Camp Panzilpora, Baramulla

Army Camp PDD, Baramulla

Army Camp Potha, Poonch (2)

Army Camp Qalamabad, Handwara

Army Camp Reban, Baramulla (7)

Army Camp Safa Kadal, Srinagar

Army Camp Safapora, Ganderbal (2)

Army Camp Salkote Rafiabad, Baramulla
Army Camp Seelo, Baramulla (3)

Army Camp Sempora, Pulwama

Army Camp Shariefabad, Srinagar (3)

Army Camp Sheeri Zandfaran, Baramulla
Army Camp SICOP, Srinagar

Army Camp Sirhama, Anantnag

Army Camp Sonawari, Bandipora

Army Camp Tangmarg, Baramulla

Army Camp Tappar, Baramulla (4)

Army Camp Thatri, Doda (5)

Army Camp Tragpora Rafiabad, Baramulla (5)
Army camp Trehmokh, Lolab Sogam, Kupwara
Army Camp Tulmulla, Ganderbal

Army Camp Udyanpur, Doda (4)

Army Camp Uri, Baramulla (2)

Army Camp Veterinary, Shopian

Army Camp Wadura, Baramulla

Army Camp Waghama, Anantnag (2)

Army Camp Wagoora, Baramulla

Army Camp Warpora, Baramulla

Army Camp Watergam, Baramulla (13)

Army Camp Watlab, Baramulla (7)

Army Camp Wusan, Baramulla (4)

Army Camp Yakanpora Pattan, Baramulla
Army Camp Zangil, Kupwara (5)

Army Camp, Old Airport Rangreth, Srinagar (14)
Army Cantonment, Badami Bagh Srinagar (35)
BSF Camp Bagh-e-Ali Mardan Khan, Srinagar
BSF Camp Baramulla

BSF Camp Bonur, Pulwama (2)

BSF Camp Chanapora Srinagar (4)

BSF Camp Charwan Kangan, Ganderbal

BSF Camp Dugadda, Manjmi Doda (2)

BSF Camp Fruit Mandi Sopore, Baramulla (3)
BSF Camp Ganpatyar, Srinagar

BSF Camp Hawal, Srinagar

BSF Camp Industrial Estate Sopore, Baramulla (4)
BSF Camp Igbalabad, Anantnag (2)

BSF Camp ITI Sopore, Baramulla (2)

BSF Camp Karan Nagar, Srinagar (13)

BSF Camp Khag, Budgam

BSF Camp Kheer Bhawani, Ganderbal (4)
BSF Camp Lal Bazar, Srinagar

BSF Camp Lethpora, Pulwama

BSF Camp Magam Handwara, Kupwara

BSF Camp Magam, Budgam (2)
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124.
125.
126.
127.
128.
129.
130.
131.
132.
133.
134.
135.
136.
137.
138.
139.
140.
141.
142.
143.
144.

BSF Camp Nagam Chadoora, Budgam
BSF Camp Nowshera Mill, Srinagar (3)
BSF Camp Saraf Kadal, Srinagar

BSF Camp SKIMS Soura, Srinagar (3)
BSF Camp Tulail, Bandipora

BSF Camp Wanbal Nowgam, Srinagar
BSF Camp Water Tank Sopore, Baramulla
BSF Headquarters Singpora, Baramulla
CRPF Camp Higher Secondary School, Doda
CRPF Camp Jawahar Nagar, Srinagar
CRPF Camp Jovbura Awantipora

CRPF Camp Neelam Chowk, Srinagar
CRPF Camp SICOP, Anantnag (2)

CRPF Camp Srigufwara, Anantnag

CRPF Camp, Hotel Kahkashan, Srinagar
Gogoland Humhama (PAPA 1), Srinagar (8)
Gunjoo House Sopore, Baramulla (13)
Habba Kadal Camp Srinagar

Holiday Home Camp, Srinagar

Nowhatta Camp Srinagar

PAPA 2 Srinagar (19)

SOG and Ikhwan Camps (Number of cases)

XN RPN

CIK Humhama, Srinagar

Ikhwan Camp Frastbal, Pampore, Pulwama
Ikhwan Camp Humhama, Srinagar

Ikhwan Camp Kanalwan, Anantnag (2)
Ikhwan Camp Kaw Mohalla, Baramulla
Ikhwan Camp Malangam, Bandipora
Ikhwan Camp Mattan Chowk Anantnag (2)
Ikhwan Camp Pahalgam, Anantnag

Ikhwan Camp Sagam, Anantnag

Ikhwan Headquarter Janglat Mandi, Anantnag (2)
SOG Camp Air Cargo, Srinagar (22)

SOG Camp Baba Taing Pattan, Baramulla (2)
SOG Camp Cargo Anantnag

SOG Camp Cargo Awantipora

SOG Camp Chandpora Harwan, Srinagar
SOG Camp Dak Bunglow, Baramulla

SOG Camp Handwara, Kupwara (2)

SOG Camp Humhama, Srinagar (6)

SOG Camp Kawdara, Srinagar (2)

SOG Camp Kaloosa, Bandipora

SOG Camp Letpora, Pulwama

SOG Camp Magam, Budgam (2)

SOG Camp Nowgam, Srinagar

SOG Camp Phagsoo, Doda

SOG Camp Shivpora, Srinagar (3)

SOG Camp Townhall Sopore, Baramulla (3)
SOG Camp, Gagren, Shopian (2)

SOG Camp, Ganderbal

SOG Camp, Sumbal
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Chapter 2: Targets of Torture

Since the onset in the late 1980s of the armed struggle in Kashmir, torture has been
perpetrated unabated. It has been used indiscriminately and systematically upon
civilians, militants, political workers, men, women, minors and elderly. Physical,
psychological and sexualized torture in Kashmir has been documented in many reports
by different international human rights organisations and scientific papers published
since 1990. Apart from targeting people physically, their properties have been destroyed,
land or buildings illegally occupied'® and family members tortured and harassed.
Children (below the age of 18 years) have been forced to witness assault, torture or
killings of their family members, which has left chronic impacts on their mental health.
According to a study by Dr. Akash Y. Khan and Dr. Mushtaq A. Margoob from the
Department of Psychiatry, GMC Srinagar, 49% of the children suffering from PTSD in
Kashmir have been witness to a killing of a close relative while 15% of these children
have witnessed the arrest or torture of a family member.'®®

Torture has been used for reprisals, as a punitive measure and as a controlling tactic
widely and extensively across Kashmir. It is used as a systematic mechanism to create a
fear-psychosis in the Kashmiri people and weaken the people’s resolve to resist the
occupation. Women'® and children'”® have been targeted particularly to humiliate and
bring people into submission. Torture is used as a show of absolute power and to make
examples out of people who are tortured, so that the entire society may “fall in line”.

Torture has been practised throughout Jammu and Kashmir. For this study, we collected
cases from districts in northern, central and southern Kashmir as well as districts of the
Chenab Valley and Pir Panjal region in Jammu division. We collected the details of 190
torture cases from northern Kashmir, 87 from central Kashmir, 69 from southern
Kashmir, 69 from the Chenab Valley and 10 from Pir Panjal region.

Northern Districts Number
Bandipora 26
Baramulla 144

Kupwara 20
Total 190
Central Districts Number
Budgam 13
Ganderbal 10
Srinagar 64
Total 87

Southern Districts Number

Anantnag 47
Pulwama 8
Shopian 8

7K CCS. Occupational Hazard. 2015,

®Data from Khan AY, Margoob MA. Paediatric PTSD: clinical presentation, traumatic events and socio-
demographic variables — experience from a chronic conflict situation. JK-Practitioner. 2006. 13 (Suppll).
http://medind.nic.in/jab/t06/s1/jabt06s1p40.pdf

'Ranjan A.A Gender Critique of AFSPA: Security for Whom?: Social Change. 2015. 45(3), 440-457.

"Rashid J. An analysis of self-accounts of children-in-conflict-with-law in Kashmir concerning the impact of torture
and detention on their lives. International Social Work, 2012. 55(5), 629-644.
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Kulgam 6
Total 69
Chenab Valley Districts = Number
Doda 54
Kishtwar 12
Udhampur 2
Ramban 1
Total 69
Pir Panjal Region Number
Districts
Poonch 8
Rajouri 2
Total 10

Use of torture on combatants and non-combatants

In our study of 432 cases, it was found that torture has been used in Kashmir by various
Indian agencies (including armed forces) without any distinction of the political
affiliation, gender or age. The modes of torture used are similar in cases of combatants
and non-combatants. We found that out of the total 432 cases, an inordinate 301 torture
victims were civilians and 5 were ex-militants i.e., people who had already shunned
militancy and had no involvement in any militant related activity when tortured.

Un-verified :| 5
J &K Police | 2

Ex-militants || 5

Militants | 119

Civilians | 301

0 50 100 150 200 250 300 350 400

Number of victims

Figure 3: Affiliations of the 432 victims of torture

Of the 301 civilians, 20 were political activists associated with various organisations, 2
human rights activists, 3 journalists, 6 students and 12 were associated with Jamaat-e-
Islami (a politico-religious group). 258 civilians did not have any affiliations with any
organisations, political or otherwise.
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Human Rights Activists | 2

Journalists | 3

Students [I 6
Jamaat-e-Islami ] 12

Political Activists |1 20

Un-affiliated | 258

0 50 100 150 200 250 300

Figure 4: Affiliations of the 301 civilian victims of torture

Civilians were mostly targeted on suspicion of having some information regarding the
whereabouts of militants, their activities or their movements. Some of them were
tortured for being a family member, relative or even neighbour of a militant. There have
been cases where civilian population was targeted in retaliation to some militant incident
in the locality, and many such incidents have been documented. As an example, a case
from the Srinagar outskirts documented by IKS:

“On March 7, 1990, at Channapora, following firing by militants on the
CRPF, the latter raided the houses in the locality. We visited the area on
March 14 and interviewed the victims-mainly women who were
molested and raped by the para-military forces. - 71(24), wife of
Abdul Rehman told us that she was working in the kitchen in the
morning that day when she heard sounds of firing out-side. She claims
that some twenty CRPF personnel walked in, dragged her out and raped
her. She added that her sister-in-law (-) was also raped. She saw two
girls, || (14) and Il (16) molested by the CRPF. An elderly
lady, Ayesha, wife of Samad Ganai told us that when the CRPF
assaulted her son, her daughter-in-law _ tried to rescue him.
The CRPF threw her down but she managed to escape by getting up and
jumping out of the first floor window. The male members of the affected
families in Channapora told us that they had sent away their women-folk
to places outside the area to escape humiliation by the CRPF personnel
who still come to the locality every day harassing the inhabitants. Atleast
15 families had left their homes. We were told that one of the residents,
Abdul Majid had been taken away by the CRPF alongwith his father
Ghulam Mohammad Sheikh. Their whereabouts are not known till now.
The residents took us around the locality and invited us to their houses
where we saw house-hold goods destroyed by the CRPF-broken TV sets,
radios, glass utensils and mirrors strewn all over the place.”' >

5 people amongst the 432 cases were ex-militants. More often ex-militants are the first
people to be arrested and subsequently tortured whenever any militant related activity is
seen or suspected in any area. Apart from being interrogated about the whereabouts of

! Under section 228(A) of RPC, it is prohibited by law to disclose the identity of the rape victims. Hence in this
report we have redacted the identifying details of rape victims.
"2Documented in: Faroogi, Justice B. Kashmir Cries for Justice. Institute of Kashmir Studies Srinagar. 1994.
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the militants, many a times they are also tortured and asked questions about the weapons
which they used to possess when they were militants and which they do not own
anymore.

Out of the 432 cases, 119 torture victims were militants when arrested. Most of these
arrests are not registered with the local police on the exact date of arrest, a prerequisite
even under AFSPA, one of the most draconian laws in effect in Kashmir, thus making
these detentions illegal. Torturing militants is a form of punishment for their political
standing. They are also tortured to get the information about the other militants and for
retrieving their weapons.

40 people out of 432 said that they were made to report to the military camps after their
release. Of these 8 were civilians, 2 political workers, 29 militants, and 1 was unverified.
All of them were put through forced labour during this reporting time while
simultaneously humiliated by verbal abuse. The labour included lawn mowing, cleaning
bathrooms, washing utensils and sweeping the camp premises.

Even personnel from Jammu and Kashmir Police are not immune to the torture by Indian
Armed forces. In the 432 case studies from our data, 2 victims of assault were working
as constables with Jammu and Kashmir Police and were on duty when beaten by the
personnel of 104 Battalion BSF. Apart from these, many cases of assault of Police
personnel by Indian armed forces has been reported in the local press. A few incidents
that have been reported in the monthly news magazine of JKCCS, The Informative

.. 173
Missive ', are:

. SHO Police Station Baramulla was beaten and assaulted by CRPF personnel on
December 28, 2008 when he tried to stop them from resorting to hooliganism. An FIR
(No. 235/2008) was registered against these CRPF personnel under sections 353, 427,
332, 307.

. SHO Police Station Poonch was beaten by personnel from 17 Rajput Regiment
on September 4, 2009 when he was going to their army camp to investigate a case of
fake currency. An FIR (No. 114/2009) was filed against two army officers and 17
soldiers in this case.

In 432 cases studied for this report, families of 32 were targeted. Family members of
these victims were also tortured and harassed. Families are targeted as a pressure tactic
to force people to make confessions or gather information. Sometimes a family member
is arrested and tortured in place of a person who is the actual target.

Torture irrespective of Gender and Age

In Kashmir, torture has been perpetrated on people irrespective of gender and age.
Women have been targeted for their own political standings and more often as a means
of forcing the men (or the whole population) into silence and submission. In a patriarchal
society like Kashmir, targeting women, torturing, humiliating and harassing them, can
prove to be a fruitful tactic of control and it has been used extensively for the same

purpose.

Out of the 432 case studies, 22 cases are those of women (24 women in total; in 2 cases
a pair of women are included) and 410 are those of men. The number may not be

13Gee JKCCS. The Informative Missive: http://jkccs.net/informative-missive/
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proportionate to the actual number of women tortured and the under-representation is
caused by the reluctance of women to openly talk about torture. Women have been put
through physical as well as sexual torture. Women have also been tortured to extort
money like in the case of Jana Begum (Case 197), a middle aged woman who was
severely tortured by state forces when Government paid her a ex-gratia relief of INR
100,000 under the Statutory Rules and Order - 43 (SRO-43) because her four sons and
husband lost their lives in the conflict. She was picked up by the police in 1999,
threatened and tortured, so that she would hand over the INR 100,000 to them.
According to Jana Begum, the night of her torture was the most harrowing night of her
life. She was tortured by nine policemen in front of a female Deputy Superintendent of
Police (Dy.SP). Her hands and feet were tied with rope and her mouth was filled with
water. Then two buckets of water were poured on her clothes rendering them totally
transparent. Her head was dunked in water mixed with chilli powder. Later she was
made to lie on the floor and electric current was applied to her toes, ears and hands till
she fell unconscious. The same torture was repeated for the next three days till she
finally agreed to pay the entire money to the police. During this time, she was not given
any food.

Of the 432 cases, 27 victims were minors. Of these 1 was a female and 26 were male.
From 2008 onwards thousands of juvenile boys have been arrested and tortured. The
arbitrary detentions of minors under the Public Safety Act, has seen an unprecedented
increase in numbers since the onset of the non-violent mass uprising of 2008.'7* These
arrests are usually made on the charges of stone pelting. According to the data obtained
through an RTI application (Annexure 6), the number of juveniles, arrested on the
charges of stone pelting, lodged in the Srinagar Juvenile home between September 23,
2011 and April 21, 2017 is 623 out of a total of 1086 detentions, which is well above 50
per cent. Since 2008 atleast 7 minors have died due to custodial torture and another 6
have died due to merciless beatings by the state forces.'”

The minors are often not produced before the magistrate within 24 hours of arrest and
are illegally detained for longer periods during which they are tortured. In 2009, 11 boys
between the age of 13 and 19 years were arrested during night hours, detained in a police
station, tortured and sodomised. According to the victims’ lawyer, “The SHO and the
Dy.SP forced them to sodomize each other. Whosoever among them refused to accept
the order, was ruthlessly beaten up. Out of fear the boys followed their orders. The
Dy.SP, the SHO and other policemen, according to the boys, were laughing, taking their
pictures and filming the scene with their mobile phone cameras. The boys were lodged
in the police station for two nights and were continuously tortured.”'’® A 9 year old boy,
Sameer Ahmad Rah, son of Fayaz Ahmad Rah, resident of Batamaloo, Srinagar was
beaten to death by CRPF troopers on August 2, 2010. According to his father, CRPF
personnel pounced on Sameer while he was on his way to his uncle’s house. They
started beating him with long bamboo sticks and kicked him. “His head was repeatedly
smashed on right side due to which he fell down on the ground. The troopers then
trampled (over) his chest under boots and inserted a bamboo stick into his mouth to take
out the toffee from his mouth. When troopers thought that he lost consciousness, they
threw him into a nearby field full of stones, which caused his on spot death.” '”’

"MJKCCS. Terrorized: Impact of Violence on Children of Jammu and Kashmir. 2018.
http://jkccs.net/wp-content/uploads/2018/03/2018-Impact-of-Violence-on-Children-of-JK-JKCCS.pdf
7571:

Ibid.
76 JKCCS. The Informative Missive. 2009.http://jkccs.net/informative-missive/
"TYKCCS. The Informative Missive. 2010 August.http:/jkccs.net/informative-missive/
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Targeting of protected persons

It is often seen in Kashmir that many personnel from the medical and journalism
profession are targeted and have faced assaults. This phenomenon has seen a steep rise
since 2008 when the new phase of mass uprisings began. Doctors, paramedical staff and
ambulance drivers have reported torture, assault and harassment particularly during the
periods of unrest in 2008, 2010 and 2016. Hospitals have been targeted and tear gas
shells shot into hospital premises'’® by the Indian armed forces and Jammu and Kashmir
Police. In 2016, injured people and their attendants were assaulted while on way to the
hospitals.'”

As recorded in The Informative Missive, 2008':

“The ambulance drivers were at the receiving end during the recent
curfew days. They faced abuses, harassments, intimidation, threats and
severe thrashings at the hands of paramilitary personnel during thel0-day
long period but kept shifting the injured to hospitals. Of the 12
ambulances in SKIMS, 10 were damaged. The ambulance drivers of
various hospitals said that the curfew period was the toughest time in
their careers.” Further they added, “It was not a curfew but a siege of
valley laid by the troopers to curtail the movement of people associated
with the lifelines,” they said. An ambulance driver with SKIMS hospital,
Ghulam Mohammad Mugloo said, “This was an act of collective
punishment by the troopers. We had to face batons and abuses while
ferrying the injured to hospitals.”

On August 12, 2008, CRPF personnel attacked an ambulance carrying two critically
wounded people from Bandipora at Parimpora. When they reached Parimpora, a few
CRPF personnel pounced on their vehicle and started beating everybody inside. They did
not even spare the wounded, one of which died at the spot.®' In April 2017, personnel
from Jammu and Kashmir Police and SOG stopped an ambulance in Beerwah town and
beat up the driver who sustained injuries in his shoulder. The officials from the Sub-
District hospital, Beerwah said the forces’ personnel also ransacked the ambulance and
broke its windowpanes as well.'®

There have also been reports where doctors have been coerced to write autopsy reports
as dictated.'

Journalists usually bear the brunt of Indian forces while covering stories in the field.
Many journalists working in Kashmir over the years have reported assaults and targeted

178K ashmir Reader. Forces fired teargas inside SMHS Hospital, four chronic lung disease patients suffocated: Doctors Association. 2016 July.
https://kashmirreader.com/2016/07/11/forces-fired-teargas-inside-smhs-hospital-four-chronic-lung-disease-patients-
suffocated-doctors-association/

" Amnesty International. Jammu and Kashmir: Attacks on hospitals and medics must be prosecuted. 2016 July.
https://www.amnesty.org.uk/press-releases/jammu-and-kashmir-attacks-hospitals-and-medics-must-be-prosecuted
1K CCS. The Informative Missive.2008 September. http://jkccs.net/informative-missive/

8See JKCCS. The Informative Missive. 2008 August. http://jkces.net/informative-missive/

182566 JKCCS. The Informative Missive. 2017 Aprilhttp://jkces.net/informative-missive/

'8 Greater Kashmir. When ‘30 cops forced incompetent’ doctor to write autopsy report in custodial killing case. 2018
March.
https://www.greaterkashmir.com/news/kashmir/when-30-cops-forced-incompetent-doctor-to-write-autopsy-report-in-
custodial-killing-case/277928.html
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firearm injuries. Some of the incidents of last 10 years reported in The Informative
Missives'™*:

. August 12, 2008: CRPF personnel beat many journalists including Greater Kashmir
Islamabad correspondent, Khalid Gul. He was assaulted near Mattan Chowk, Islamabad.
. August 13, 2008: CRPF personnel assaulted two photojournalists of Greater

Kashmir in Batamaloo when they were on their way home after finishing their professional
duties. The paramilitary personnel stopped the vehicle carrying Danish Ismail and Mubashir
Khan, thrashed them severely, and damaged the vehicle they were travelling in.

. August 26, 2008: Two staffers of Rising Kashmir, Farooq Ahmed Sofi and Rahil
Massud were beaten by CRPF troopers at Batamaloo when they were on their way to their
office.

. April 26, 2010: Police thrashed Greater Kashmir correspondent, Gowhar Bhat, while
he was carrying out his professional duties at Lal Chowk. Gowhar was rushed to the Bone
and Joints Hospital where doctors said he had received multiple soft tissue injuries due to
severe beating.

. August 05, 2016: Kashmir Reader photojournalist, Muneeb-ul-Islam was beaten up
by government forces at Semthan, Bijbehara, Anantnag.

. August 17, 2016: Sumaiya Yousuf, a female journalist working with Rising Kashmir
was abused by police officials in Jawahar Nagar, Srinagar.

. October 19, 2016: A Greater Kashmir journalist Irfan Parray was beaten by CRPF at
Karan Nagar where he was dragged out of his car. He was on his way to Press Enclave, Lal
Chowk Srinagar. He was abused and humiliated, and the beating was so severe that his left
leg was fractured.

. March 16, 2017: Senior photojournalists Tauseef Mustafa and Mubashir Khan were
assaulted by police at Hyderpora, Srinagar where they had gone to cover a press conference
of Syed Ali Shah Geelani.

. April 09, 2017: Cameraman Bilal Ahmad, two reporters from Rising Kashmir,
Yawar Hussain and Javaid Ahmad, and journalist Peer Vigar-Ul-Aslam were threatened by
SOG while they were performing their duties in Nasrullahpora during parliamentary polls in
Budgam.

. August 6, 2017: Journalist Javid Zargar from Kupwara was thrashed by Jammu and
Kashmir Police personnel at Sopore, Baramulla. Javid told local media that the policemen
assaulted him after they heard he was a journalist.

. October 17, 2018: At least 10 journalists working at the site of an encounter in
Srinagar were assaulted by personnel from Jammu and Kashmir police in presence of the
officers.'®

In 2010, after the WikilLeaks cables showed that ICRC had intimated US State
Department officials about the use of torture on Kashmiri prisoners detained in different
jails, Omar Abdullah, the then Chief Minister of Jammu and Kashmir, said in a
statement that torture in Kashmir was a thing of the past'®®, inadvertently, admitting to
the use of torture in Kashmir. But till date, no prosecutions of any state forces personnel
on charges of perpetrating torture have taken place. An environment where torture, both
against combatants and non-combatants, is carried out with impunity, and irrespective of
gender and age, is telling of the widespread prevalence of this practice as a ‘normal’ way
of punishing a community to teach them a lesson and coerce them into falling in line.

84K CCS. The Informative Missive: http://jkccs.net/informative-missive/

' FreePress Kashmir. #JournalismIsNotACrime: Beaten mercilessly in front of officers, say journalists assaulted by
SOG, CRPF in Fatehkadal. 2018 October. https:/freepresskashmir.com/2018/10/17/journalismisnotacrime-beaten-
mercilessly-in-front-of-officers-say-journalists-assaulted-by-sog-crpf-in-fatehkadal/

'%The Independent. Kashmir torture is a thing of the past, says India, 2010 December.
https://www.independent.co.uk/news/world/asia/kashmir-torture-is-a-thing-of-the-past-says-india-2163635.html
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Chapter 3: Legal Framework

Torture, as an institutional expression of power and social control,'®’ is an instrument for
states to intimidate or even eliminate enemies and non-enemies.'®™ When torture
becomes a routine practice of the State, it is a reflection of the State’s use of authorized
violence and impermissible coercion, practices which are backed by the notions of self-
defense, national security and at a broader level, the very survival of the State.'™ Since
the acts of torture are an attack on the physical as well as the psychological integrity of a
humalréobeing, therefore, its prohibition exists across international, regional and national
laws.

I. Proscription of Torture under International Law
a. Customary International Law, Jus Cogens & Erga Omnes Norms

There is a universal consensus in the international community that torture and other
forms of cruel, inhuman, or degrading punishment or treatment cannot be reconciled
with a global order fundamentally committed to basic respect and human dignity. This
international consensus makes the prohibition against torture and cruel, inhuman or
degrading treatment a norm of Customary International Law'’', in addition to there
being international agreements on the issue. The implication of being prohibited under
Customary International Law is that it is binding on every member of the international
community, regardless of whether the state has ratified any international treaty or
agreements, which expressly prohibit torture.

Apart from being prohibited as a part of Customary International Law, prohibition
against torture has further been recognized as a part of peremptory norm or jus
cogens."”” The implication of it can be understood through Article 53 of the Vienna
Convention'”® that makes such norms, accepted and recognized by the international
community of states as a whole, as non-derogable in nature, the consequence of which is
that treaties conflicting with it are considered to be void."”* The first Special Rapporteur
on Torture and other Cruel, Inhuman or Degrading Treatment or Punishment, Mr. P.
Kooijmans, also concluded that the prohibition of torture belonged to the rules of jus
cogens due to its essential importance in safeguarding a human being.'”

The acceptance of prohibition against torture as jus cogens has been based on the
“widespread international practice and opinion juris"’® of States”, its appearance in

187 Winston PN, Atkins L. The International Law of Torture: From Universal Proscription to Effective Application and
Enforcement. Harvard Human Rights Journal. 2001. 14: 87-121; at p. 91.

"Ibid.

"*Ibid.

“Ibid.

Plweissbrodt D, Heilman C., Defining Torture and Cruel, Inhuman, and Degrading Treatment, Law and Inequality.
2011. 29: 343-394; at p. 361.

2 International Court of Justice. Questions Relating to the Obligation to Prosecute or Extradite (Belgium v Senegal).
Judgment of 2012 July 20. Para. 99

193 Available at: https://treaties.un.org/doc/publication/unts/volume%201155/volume-1155-i-18232-english.pdf

194 Articles 53 & 64 of Vienna Convention on Law of Treaties, 1969.

%3 Question of the Human Rights of All Persons subjected to any form of detention of imprisonment, Report by the
Special Rapporteur, E/CN.4/1987/13, 9thJanuary, 1987. At p. 13.
http://ap.ohchr.org/documents/E/CHR/report/E-CN_4-1986-15.pdf

% Definition: Opinio juris is a short form of the Latin Phrase opinion juris sive necessitatis, which means “an opinion
of law and necessity”.
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“numerous international instruments of universal application”, as well as its constant
“denunciation in national and international fora”."”’ Along with prohibition on torture,
the other peremptory norms that are clearly accepted and recognized include the
prohibitions of aggression, genocide, slavery, racial discrimination, crimes against
humanity, and the right to self-determination.'*®

Additionally, the prohibition against torture also forms a part of erga omnes'’ norms.
Conceptualised by the International Court of Justice (ICJ) in the famous Barcelona
Traction case, an erga omnes norm creates an obligation of a particular State, towards
the international community as a whole.””” This principle of erga omnes norms is also
recognized and distinguished from the obligations arising out of violation of treaties
between two/multiple states (Article 42) under Articles on Responsibility of States for
Internationally Wrongful Acts. As per Article 48, in case of breaches of specific
obligations protecting the collective interests of a group of States or the interests of the
international community as a whole, responsibility may be invoked by States which are
not themselves injured by the acts of the accused State.”*' In the Barcelona Traction
case, the ICJ, through an obiter dicta®”, specifically enumerated four erga omnes
obligations: the outlawing of acts of aggression; the outlawing of genocide; protection
from slavery; and protection from racial discrimination.*”

Subsequent to this decision, Right to Self-Determination®’* and prohibition of torture
was also brought under the umbrella of erga omnes norms. In the landmark judgment of
the International Criminal Tribunal for Former Yugoslavia in Prosecutor v. Anto
Furindzija®™ in 1998, the Tribunal not only recognized the prohibition of torture as a
part of peremptory norms (or jus cogens), but also stated it as an erga omnes obligation.
The Tribunal noted that as a result of it being an erga omnes obligation i.e. obligation
owed towards all the members of the international community, it gave rise to a
“correlative right”.?”° The violation of such an obligation, as per the Tribunal,
simultaneously constituted a breach of the correlative right of all members of the
international community, giving rise to a claim for compliance accruing to each and
every member. As a result, any state has the right to insist on fulfilment of the obligation
or in any case to call for the breach to be discontinued.””” However, in 1987, much
before this landmark judgment, the report of the First Special Rapporteur, Mr. P.
Kooijmans, had also concluded that based on contemporary international law, torture
should be considered as a violation of erga omnes obligation, wherein, if torture is
practiced in a persistent and systemic manner or on a widespread scale, it would amount

to an “international crime”.

YTInternational Court of Justice. Questions Relating to the Obligation to Prosecute or Extradite (Belgium v Senegal).
Judgment of 2012 July 20. Para. 99.

1%8See Paragraph 5 of the Commentary to Draft Article 26 on State Responsibility.
http://legal.un.org/ilc/texts/instruments/english/commentaries/9 6 2001.pdf

%9 Definition: Erga omnes is a Latin phrase which means “towards all” or “towards everyone”.

20 Barcelona Traction, Light and Power Company Ltd (Second Phase) [1970] ICJ Rep 32.

M'See Paragraph 2 of the Commentary to Draft Article 48 on State Responsibility.
http://legal.un.org/ilc/texts/instruments/english/commentaries/9 6 2001.pdf

22 Definition: Obiter dictum is the Latin phrase which means “by the way”, that is a remark in a judgement that is
“said in passing”. An incidental remark.

28 Barcelona Traction, Light and Power Company Ltd (Second Phase) [1970] ICJ Rep 32

2geel.C.J. Reports. Advisory Opinion on Legal Consequences of the Construction of a Wall in the Occupied
Palestinian Territory. 2003.Paras. 88, 155, 156. Also see: I.C.J. Reports. 1995 (Portugal v. Australia).

M5prosecutor v. AntoFurindzija, Judgment. Case No.: IT-95-17/1-T. 10 December 1998., at paras, 151-153.

21bid. at para 151.

*bid.

28 Question of the Human Rights of All Persons subjected to any form of detention of imprisonment, Report by the
Special Rapporteur, E/CN.4/1987/13, 9thJanuary, 1987. At p. 15.
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Hence, it can be understood that the international community universally and absolutely
prohibits torture and other inhuman and degrading treatment. Apart from being
prohibited under the general principles of international law such as Customary
International Law, jus cogens and ergaomnes norms, there also exists express
prohibition of torture under various international and regional legal instruments.

I1. International & Regional Instruments prohibiting Torture and other
inhuman and degrading treatment

a. International Human Rights Law

Beginning from the Universal Declaration of Human Rights of 1948 (UDHR), there
have been constant efforts to outlaw torture in international law. Article 5 of the UDHR
effectively states that, “No one shall be subjected to torture or to cruel, inhuman or
degrading treatment or punishment”.*”” Under the International Human Rights Law
framework, the 1966 International Covenant on Civil and Political Rights (ICCPR)*"
became the first treaty to explicitly include the prohibition of torture and other cruel,

inhuman or degrading treatment.*"'

Prohibition of torture also exists in regional human rights systems such as Europe, the
Americas and Africa. Article 3 of the European Convention for the Protection of Human
Rights and Fundamental Freedoms,*'* Article 5 of the African Charter on Human and
Peoples' Rights,”"*Article 5 of the American Convention on Human Rights*'* — all
prohibit torture or any kind of inhuman or degrading treatment or punishment.

b. International Humanitarian Law

Apart from the above-mentioned international human rights instruments, even
International Humanitarian Law proscribes torture and inhuman or degrading treatment.
The four Geneva Conventions for the Protection of Victims of Armed Conflict that were
promulgated in 1949 form the core of International Humanitarian Law.

The Third Geneva Convention®'"” on the protection of prisoners of wars, in its Article 17,
prohibits any kind of physical or mental torture, as well as any form of coercion from
being inflicted on prisoners of war to secure information from them. The Fourth Geneva

http://ap.ohchr.org/documents/E/CHR/report/E-CN_4-1986-15.pdf

2 Universal Declaration of Human Rights, G.A. res. 217A (III), U.N. Doc A/810 at 71 (1948).

20UN General Assembly. International Covenant on Civil and Political Rights.1966 December 16. United Nations,
Treaty Series, vol. 999, p. 171

http://www.refworld.org/docid/3ae6b3aa0.html.

*!'See: Article 7 of ICCPR

228ee European Convention for the Protection of Human Rights and Fundamental Freedoms, open for signature Apr.
11, 1950, 213 U.N.T.S. 222, art. 3 [hereinafter European Convention for the Protection of Human Rights and
Fundamental Freedoms] (prohibiting torture by stating that, "[no one shall be subjected to torture or to inhuman or
degrading treatment or punishment").

23Gee African Charter on Human and Peoples' Rights, opened for signature June 27, 1981, O.A.U. Doc.
CAB/LEG/67/3 rev. 5, 21 LLL.M. 58, art. 5 (1982) [hereinafter African Charter on Human and People's Rights]
(extending the protection to the maximum when it sets out that "[a]ll forms of exploitation and degradation of man,
particularly ... torture, cruel, inhuman or degrading punishment and treatment shall be prohibited").

214See American Convention on Human Rights, Nov. 22, 1969, 1144 UN.T.S. 123, art. 5(2) (stipulating in Article 5
(2) that "[n]o one shall be subjected to torture or to cruel, inhuman or degrading punishment or treatment. All persons
deprived of their liberty shall be treated with respect for the inherent dignity of the human person").

Bnternational Committee of the Red Cross (ICRC). Geneva Convention Relative to the Treatment of Prisoners of
War (Third Geneva Convention). 12 August 1949. 75 UNTS 135.
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Convention®'® pertaining to the protection of civilian persons, in Article 32, provides that
during periods of international armed conflicts, including periods of military occupation,
no measure can be taken which causes physical suffering or extermination of protected
persons, including torture, and extends its prohibition of measures of brutality to both
civilian and military agents. Article 3, common to all four Geneva Conventions
(Common Article 3) also provides additional protections during armed conflict not
involving military action between State parties. Common Article 3 pertains to persons
taking no active part in the hostilities and contains prohibitions against torture and
humiliating or degrading treatment.

However, with the enactment of Additional Protocol-I*'7 to the Geneva Conventions in
1978, the prohibition against torture and ill treatment was expanded to cover all persons,
regardless of their status in international armed conflicts. Article 75 of Additional
Protocol-I bans torture “at any time and in any place whatsoever” during international
conflict and further prohibits “outrages upon personal dignity, in particular humiliating
and degrading treatment.”

c. International Criminal Law

Additionally, torture has also held a prominent place in the list of international crimes.
Torture of civilians was considered as the third of the thirty-two distinct violations of the
laws and customs of war by the Commission on Responsibilities, established under the
Paris Peace Conference in 1919.%'® Subsequently, with the adoption of the Statute of the
International Criminal Tribunal for the former Yugoslavia (ICTY) in 2018, the UN
Security Council listed “torture or inhuman treatment, including biological experiments”
as a grave breach of the Geneva Conventions.”'” Following the adoption of the ICTY
statute, the Security Council included the act of torture as a crime against humanity**’
and a war crime®*' in Statute of the International Criminal Tribunal for Rwanda (ICTR).
More recently, provisions relating to torture from the statute of the ICTR, were
identically imported to the Statute of the Special Court for Sierra Leone.””> With the
adoption of the Rome Statute in 1998, which established a permanent International
Criminal Court (ICC), torture has been recognized under the definition of both ‘crimes
against humanity’ (Article 7) and ‘war crimes’ (Article 8).**

H6International Committee of the Red Cross (ICRC), Geneva Convention Relative to the Protection of Civilian
Persons in Time of War (Fourth Geneva Convention). 12 August 1949. 75 UNTS 287.

International Committee of the Red Cross (ICRC). Protocol Additional to the Geneva Conventions of 12 August
1949, and relating to the Protection of Victims of International Armed Conflicts (Protocol I). 8 June 1977. 1125
UNTS 3

2185chabas WA. The Crime of Torture and the International Criminal Tribunals. Case Western Reserve Journal of
International Law. 2006.37 (2): 349-364 ; page 349.

295ee Article 2 of the ICTY Statute.

http://www.icty.org/x/file/Legal%20Library/Statute/statute_sept09 en.pdf.

295ee Article 3 of the ICTR Statute, available at: http:/legal.un.org/avl/pdf/ha/ictr EF.pdf (last accessed on 23rd
May, 2018)

2U1bid. see, Article 4 of the ICTR Statute.

228ee Articles 2 & 3, Statute of the Special Court for Sierra Leone, arts. 2-3, in Agreement Between the United
Nations and the Government of Sierra Leone on the Establishment of the Special Court for Sierra Leone, annex, Jan.
16, 2002, available at: http://www.rscsl.org/Documents/scsl-statute.pdf (last accessed on 23rd May, 2018)

23See Rome Statute of the International Criminal Court, July 17, 1998, 2187 U.N.T.S. 90 (entered into force July 1,
2002) [hereinafter =~ Rome Statute]. https://www.icc-cpi.int/NR/rdonlyres/ADD16852-AEE9-4757-ABE7-
9CDC7CF02886/283503/RomeStatutEngl.pdf
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III.  Convention Against Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment (UNCAT)

Despite the existence of international instruments prohibiting torture, the major
development with regard to the elimination of torture was through the adoption of the
Declaration on Protection of All Persons from being subjected to Torture and other
Cruel, Inhumane or Degrading Punishment by the United Nations General Assembly in
1975 (UN Declaration on Torture).”** A further development happened in 1984, when
the United Nations enacted the Convention Against Torture and Other Cruel Inhumane
or Degrading treatment or Punishment (UNCAT).**> As of 2018, the UNCAT has 163
state parties to the convention who have signed as well as ratified the convention.**®
There exist only 8 states (including India) that have signed the convention, but have not
yet ratified it.

The UNCAT is the most important UN treaty for controlling, regulating and prohibiting
torture and forms an intricate part of other UN General Assembly initiatives
promulgated to eradicate torture and other related activities. These initiatives include
Body of Principles for the Protection of All Persons Under Any Form of Detention or
Imprisonment, >’ the Code of Conduct for Law Enforcement Officials,**® and the
Principles of Medical Ethics.””’ Additionally, along with Committee against Torture
established under the UNCAT, > the UN Special Rapporteur on Torture™' as well as the
UN Voluntary Fund for Victims of Torture,* constitute the three most important UN-
sponsored mechanisms dedicated to the eradication of torture.

The State parties to the UNCAT are under certain obligations which are created as a
result of the state signing and ratifying the treaty. At the outset, Article 2 of UNCAT
mandates the state parties to "take effective legislative, administrative, judicial and other
measures to prevent acts of torture," thereby establishing a specific legal obligation on
the state to prevent torture. Furthermore, it nullifies the most common argument behind
the use of torture by a State i.e. national or security imperatives. By stating that torture
cannot be validated by the claim to exceptional circumstances as in, for example, "war or
a threat of war, internal political instability or any other public emergency," it creates an
effective mechanism to ensure state compliance.

The UNCAT also requires state parties to mandatorily educate their "law enforcement
personnel, civil or military, medical personnel, public officials, and other persons who
may be involved in the custody, interrogation or treatment of any individual subjected to
any form of arrest, detention or imprisonment" about the prohibition against torture

24See Declaration on the Protection of All Persons from Being Subjected to Torture and Other Cruel, Inhuman, or
Degrading Treatment or Punishment, G.A. Res. 34/52, UN. GAOR, 39th Sess., Supp. No. 34, U.N. Doc. A110034
(1975).

Convention Against Torture and Other Cruel, Inhuman, or Degrading Treatment or Punishment, G.A. Res. 39/46,
U.N. GAOR, 39th Sess., Supp. No. 51, at 197, U.N. Doc. A/39/51 (1984)

28Status available at: http:/indicators.ohchr.org

27Body of Principles for the Protection of All Persons Under Any Form of Detention or Imprisonment, G.A. Res.
43/173, UN. GAOR, 43rd Sess., Supp. No. 49, U.N. Doc. A/43/49 (1988).

28Code of Conduct for Law Enforcement Officials, G.A. Res. 34/169, U.N. GAOR, 34th Sess., Supp. No. 46, at 185,
U.N. Doc. A/34/46 (1979)

Principles of Medical Ethics Relevant to the Role of Health Personnel, Particularly Physicians, in the Protection of
Prisoners and Detainees Against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, G.A. Res.
37/194, UN. GAOR, 37th Sess., Supp. No. 51, at 210, U.N. Doc. A137/51 (1982).

*See Article 17 of UNCAT.

Z!The UN Special Rapporteur was created pursuant to the U.N. Commission on Human Rights' Resolution 1985/33
B2J.N. Voluntary Fund for Victims of Torture set up pursuant to U.N. General Assembly Resolution 36/151 of
December 16, 1981.
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(Article 10). It also necessitates to "keep under systematic review interrogation rules,
instructions, methods and practices, as well as arrangements for the custody and
treatment of persons subjected to any form of arrest, detention or imprisonment" (Article
11).

The Convention further requires parties to “promptly and impartially” investigate
allegations of torture and mandates the investigation of torture practices within its
jurisdiction if “there are reasonable grounds to believe that an act of torture has been
committed” (Article 12). UNCAT imposes an obligation to ensure the safety of
witnesses who allege torture and requires the state to allow access to file complaints to
state authorities regarding the same (Article 13). Recognizing both the physical and
mental trauma that torture victims go through, the Convention advocates for an
enforceable right to fair and adequate compensation (Article 14).

IV.  Defining and documenting different forms of Torture as recognized under
International law

a. Defining Torture

Despite the proscription of torture in both International Humanitarian Law and Human
Rights Law, there existed a lack of definition on what constitutes torture. The first
instrument to define torture was the UN Declaration Against Torture in 1975. However,
the most influential definition of torture is found in Article 1 of UNCAT, which has also
been considered to be representative of Customary International Law.”> It includes an
act by which “severe pain or suffering” is intentionally inflicted on a person or a third
person with the intention of obtaining “information or a confession”; or as a
“punishment for an act committed or suspected of committing”; or on any reason based
on discrimination of any kind.>** This definition extends to both physical and mental
forms of torture. However, this is a restrictive definition of torture, where such acts need
to be committed by o